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The purpose of this Association shall be to bring into close contact by association and communica- 
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As I take my leave through the portals of 
this office and turn to wave a fond farewell, 
three thoughts are paramount. They are these: 
a warm welcome to each of the new members; a 
deep and lasting gratitude to all members of 
the association, and sincere best wishes to my 
successor. 


To the new members, I urge that you take 
an active interest in your association, that you 
volunteer to serve on committees, and that you 
prepare and submit articles for The Journal to the respective state 
editors. We depend upon you for the future well-being and progress 
of the association. ' 





To each and all throughout the entire membership, my sincere 
appreciation and profound gratitude for the cooperation extended to 
me during the year in which it was my privilege to serve you. 


I join with each of you in extending to your President, Charles E. 
Pledger, Jr., our best wishes and the unqualified assurance that he shall 
have our active, vigorous and wholehearted assistance. There can be 
no doubt in the minds of any of us that he will serve in a thoroughly 
efficient manner resulting in a year of outstanding success and accom- 
plishment. 


G. Arthur Blanchet 


President 
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Recent decisions of the courts dealing with insurance and negligence law and practice are 


included in these pages. 


Journal readers are asked to sen 


in digests: of such rulings. 


Unreported cases dealing with novel questions are especially desired. Members of 1.A.1.C. 
should submit their contributions to their State Editors. 


Edited by 
R. Harvey CHAPPELL, JR. 
Richmond, Virginia 


AUTOMOBILE INSURANCE— 
ATTORNEY REPRESENTING UNDIS- 
CLOSED INSURER IN PERSONAL IN- 
JURY ACTION MAY NOT IMPEACH 
INSURED IN SAME ACTION 


Spadaro v. Palmisano, 109 So. 2d 418 (Fla., 
1959) 


Spadaro and Palmisano were friends of 
many years standing and often traveled to- 
gether. They were involved in an automo- 
bile accident and Spadaro brought suit un- 
der the Florida Guest Statute against Pal- 
misano as well as the driver of the other 
automobile. He subsequently died and 
the actions were continued in the name of 
his Executrix with an additional count for 
wrongful death. Spadaro’s complaint al- 
leged that Palmisano was driving the auto- 
mobile and Palmisano admitted this to be 
true. However, later facts indicated that 
possibly Palmisano was not the driver of 
the automobile. The attorney employed 
by Palmisano’s insurer notified the court, 
at a pre-trial conference, that he suspected 
Palmisano was not cooperating in the de- 
fense of the suit that there existed some 
indication of possible collusion to obtain 
a recovery for the family of his friend,. 
Spadaro. Also, during the course of the 
trial the attorney for the insurer elicited 
information tending to indicate that Pal- 
misano was not driving the automobile and 
he referred to this in his argument to the 
jury. A verdict adverse to the claimant 
was returned and on appeal the Florida 
District Court of Appeal reversed. The 
court held that the issue of fraud and col- 
lusion injected into the trial prejudiced 
the claimant in the minds of the jury and 
caused its attention to be focused upon 
issues not covered by the pleadings. ‘The 
issue of fraud and collusion should have 
been the subject of a plenary action be- 
tween the insurer and the insured to de- 


termine who was driving the automobile 
at the time of the accident. 
(Contributed by William M. O’Bryan, 
Fort Lauderdale, Florida, State Editor 
for Florida.) 


AUTOMOBILE INSURANCE— 
COOPERATION CLAUSE 


United States Fidelity & Guar. Co. v. Von 
Bargen, 182 N.Y.S. 2d 121 (1959) 


Automobile liability insurer brought 
action for judgment declaring that its dis- 
claimer of liability was proper and that it 
was not obligated to defend insured and 
his son in actions against them or to pay 
judgments which might be recovered 
against them in actions arising out of ac- 
cident occurring while son was driving the 
automobile. The insured and his 15 year 
old son gave written statements to the in- 
surer that the son had driven the automo- 
bile without the insured’s permission but, 
subsequently, in action brought against 
them the insured and his son gave testi- 
mony on examination before trial and at a 
hearing before the Motor Vehicle Bureau 
that at the time of the accident the son 
had been driving the automobile with the 
permission of the insured. The Appellate 
Division of the New York Supreme Court 
held that under the circumstances the in- 
surer had the right, without proof that it 
had been prejudiced thereby, to declare 
the contract at an end because of breach 
of the condition in the contract requiring 
cooperation with the insurer. Lumber- 
men’s Mutual Casualty Co. v. Goldwasser, 
181 N.Y.S. 2d 439 (1959) [XXVI Insurance 
Counsel Journal 167, (April, 1959) ], was 
cited with approval. 

But, see, Kurz v. Collins, 95 N.W. 2d 365 
(Wis., 1959), in which the Supreme Court 
of Wisconsin held that whether false state- 
ments made by the owner and alleged 
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driver to liability insurer as to who was 
driving automobile at time of accident were 
so material as to constitute breach of policy 
cooperation clause must be determined by 
the trial court after trial of the negligence 
and liability issues and could not be deter- 
mined on motion for summary judgment. 


AUTOMOBILE INSURANCE— 
COVERAGE EXTENDED TO UNDIS- 
CLOSED PARTNER OF INSURED 


Lazarus v. Manufacturer's Casualty Com- 
pany, (D.C.Cir., April 9, 1959) 


A policy of garage liability insurance 
was issued to an individual operating un- 
der a trade name and the policy contained 
a clause to the effect that the word “in- 
sured” included not only the named in- 
sured but also any partner, if the name in- 
sured were a partnership. The premium 
on the policy was paid from partnership 
funds and the named insured was a mem- 
ber of a partnership at the time the policy 
was issued. Subsequently a person was in- 
jured by an automobile driven by an em- 
ployee of the service station operating un- 
der the trade name and suit was brought 
on behalf of the injured party against the 
partner who was not named in the insur- 
ance policy. The insurer refused to defend 
and judgment was recovered by the injured 
party. The Court of Appeals for the Dis- 
trict of Columbia held the policy was 
issued to insure a particular business and 
not a particular person and the fact that 
the partner who actually was sued was 
neither named nor disclosed in the insur- 
ance policy did not bar recovery under the 
policy. An interesting commentary on the 
philosophy of the decision is found in the 
following statement: 


“Here, the ultimate benefit of the in- 
surance accrues to an injured member of 
the public, rather than to the insured as 
such, and the court should bear that fact 
in mind. If the insurance company had 
desired to restrict the insurance policy 
to only those partnerships of which it 
had knowledge, it could have easily so 
provided.” 


The Court noted that even if the original 
partnership had been dissolved, the origi- 
nal partner, although not named in the 
policy, was still running the business, either 
as the sole proprietor or as a partner with 
a new individual. Since the term of the 
original policy had not expired and since 
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the premium had been paid from partner- 
ship funds, the policy was still in effect and 
responsive to the claim of the unnamed 
partner for the amount of the judgment 
against him as well as his counsel fees for 
defending the damage suit. One member 
of the court dissented, holding that the 
contract was highly personalized and that 
the unauthorized assignment voided the 
policy. 

(Contributed by Alexander M. Heron, 
Washington, District of Columbia, 
State Editor for the District of Colum- 
bia) 





AVIATION— 
AIRWORTHINESS — LIABILITY FOR 
FRIGHT , 


D’Aleman v. Pan American World Airways, 
259 F. 2d 493 (2nd Cir., 1958) 


D’Aleman boarded defendant’s plane in 
Puerto Rico to travel to New York and 
three or four hours out of Puerto Rico 
trouble developed in one of the engines 
which necessitated the “feathering” of that 
engine and a normal landing was made in 
Norfolk, Virginia. At the time of the emer- 
gency the passengers were informed of the 
difficulty and of the change in course. It 
was alleged that D’Aleman became so 
frightened upon the feathering of the en- 
gine that he went into a state of shock 
from which he died four days later. D’Ale- 
man’s Administratrix brought suit for 
wrongful death and the trial court entered 
judgment in favor of the defendant air- 
line. On appeal the Court of Appeals for 
the Second Circuit affirmed this ruling. 
It was held that the action falls within the 
scope of the Federal Death on the High 
Seas Act and, therefore, the trial court 
properly heard the case in admiralty. 
Further, the claim properly was dis- 
missed. The control of an airplane must of 
necessity be entrusted: to the captain and 
every traveler must be presumed to know 
that unexpected events may create opera- 
tional problems requiring the exercise of 
judgment by those in charge. Such ex- 
periences may not be pleasant to passengers 
and may well cause some apprehension. 
However, carriers cannot be responsible 
for the individual characteristics of each 
passenger and cannot bear the duty of com- 
plete medical and psychiatric examination 
of all passengers. 

(Contributed y! 


. Kirby Smith, Dallas, 
Texas, State Edi 


itor for Texas) 
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DEATH BY WRONGFUL ACT— 
RIGHT OF ACTION FOR DEATH OF 
UNBORN VIABLE CHILD NOT AL- 
LOWED 


Hogan v. McDaniel, 
(Tenn., 1958) 


Parents of unborn child brought suit for 
wrongful death of child allegedly caused 
by negligence of defendant motorist. The 
plaintiffs contended that the action was 
maintainable under the Tennessee Wrong- 
ful Death Statute because the unborn 
viable child was capable of existence sepa- 
rate from its mother and, therefore, was 
a “person” within the meaning of the 
statute. Further, they contended that had 
the child been born alive it would have 
had a cause of action for injury which 
passed to the parents as the sole next of 
kin upon the death of the child. The Su- 
preme Court of Tennessee held that the 
child was not a “person” within contem- 
plation of wrongful death statutes, that it 
did not have a next of kin within the 
meaning of statutes of descent and distri- 
bution, that it did not have a legal per- 
sonality separate and apart from its mother 
and, hence, that the parents of the child 
had no right of action based upon the 
alleged wrongful death of the child. 

See, Bennett v. Hymers, 147 A. 2d 108 
(N.H., 1958), in which the Supreme Court 
of New Hampshire held that an infant 
born alive can maintain an action to re- 
cover prenatal injuries inflicted upon it 
by the tort of another even if the infant 
had not reached the state of a viable fetus 
at the time of injury. 


319 S.W. 2d 221 


DISCOVERY— 
LIABILITY INSURANCE NEED NOT 
BE DISCLOSED THROUGH DISCOV- 
ERY PROCESS 


Ruark v. Smith, 147 A. 2d 514 (Del., 1959) 


In a suit for _— injuries the plain- 
tiff propounded to the defendant certain 
interrogatories, pursuant to the Rules of 
Civil Procedure of the Superior Court of 
Delaware, inquiring as to the existence of 
liability insurance, the amount thereof and 
other pertinent information. The Superior 
Court of Delaware viewed the question as 
being: “Should an injured plaintiff be able 
to discover information about insurance 
coverage when it is clear that the same is 
not in issue in the case and it is evident 
that the plaintiff's desire for such informa- 
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tion is for evaluation and settlement pur- 
poses?” ‘The court concluded that the bet- 
ter reasoned authorities disallow the type 
of discovery sought and the defendant’s ob- 
jections to the interrogatories were sus- 
tained. 

But, see, Laddon v. Superior Court, 334 
P. 2d 638 (Cal., 1959), in which the court 
allowed interrogatories asking whether de- 
fendant carried malpractice insurance and, 
if so, the name and address of the insurer 
and the policy limits. 


EMPLOYER’S LIABILITY— 

DEFENSE OF WORKMEN’S COMPEN- 
SATION ACT AS EXCLUSIVE REME- 
DY—AGGRAVATION OF A NON-OC. 
CUPATIONAL DISEASE OR CONDI- 
TION 


Tourville vy. United Aircraft Corporation, 
262 F. 2d 570 (2nd Cir., 1959) 


Employee brought common law action 
against employer for damages arising from 
aggravation of tuberculosis allegedly caused 
by employer’s negligent failure to warn the 
plaintiff employee of the incipient symp- 
toms disclosed by x-rays taken at the em- 
ployer’s plant hospital. The Court of 
Appeals for the Second Circuit affirmed 
the action of the United States District 
Court for the District of Connecticut in 
granting summary judgment for defendant 
employer. The employer’s liability was 
held to be governed solely by the Connecti- 
cut Workmen’s Compensation Act which, 
in substance, provides that it shall be the 
sole avenue of recovery for an employee 
sustaining a personal injury arising out of 
and in the course of his employment. 
Plaintiff employee’s claim was not based 
upon the contention that the tubercular 
condition constituted an occupational dis- 
ease under the act since it was concededly 
not traceable to the conditions of employ- 
ment; but it was based upon a nonfeas- 
ance, the negligent failure to warn. The 
court held that the failure to inspect the 
x-ray plates carefully and promptly to warn 
the plaintiff sufficiently located “the acci- 
dental injury as to the time when and 
place where the accident occurred” or, in 
the alternative, that the continuing failure 
to warn constituted “repetitive acts inci- 
dent” to the employment for which com- 
pensation is available under the Connecti- 
cut act. 

See Union Carbide & Carbon Corpora- 
tion v. Stapleton, 237 F. 2d 229 (6th Cir., 
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1956), in which an employee was allowed 
to maintain a common law action against 
his employer for the negligence of the em- 
ployer’s physicians in failing to inform the 
employee of his latent tubercular condi- 
tion, discussed at some length in XXV In- 
surance Counsel Journal 6 (January, 1958). 

(Contributed by Paul W. Fager, Boston, 

Massachusetts) 





FIRE AND WINDSTORM 
INSURANCE— 

NO RECOVERY ALLOWED WHERE 
NO PECUNIARY LOSS TO INSURED 


Glens Falls Insurance Company v. Sterling, 
148 A. 2d 453 (Md., 1959) 


Suit on fire and windstorm insurance 
policy issued to plaintiffs insuring them 
against all direct loss by fire and other 
hazards covering a house being constructed 
for them. A windstorm caused a wall to 
collapse with resulting damage. The con- 
tractor building the house testified that it 
was his full responsibility under his agree- 
ment with the owners to deliver a com- 
pleted house to them for the price named 
in their contract. The Court of Appeals 
of Maryland, following the so-called “Wis- 
consin Rule”, held that the plaintiff in- 
sureds could not recover for the damage 
to the house where there had been no 
proof of actual pecuniary loss to the in- 
sureds as a result of such damage. 


HOSPITALIZATION INSURANCE— 
MULTIPLE COVERAGE VALID AND 
NOT WAGERING CONTRACT 


Batchelor v. American Health Insurance 
Company, 107 S.E. 2d 36 (S.C., 1959) 


Insurer issued a hospital expense policy 
by the terms of which it agreed to insure 
against hospital and doctor expenses in- 
curred as a result of an accident. The in- 
sured was involved in an accident which 
gave rise to certain hospital and doctor ex- 
penses and brought suit to recover under 
the policy. Among other defenses the in- 
surer alleged that the insured had obtained 
numerous other policies of hospital insur- 
ance which together would provide bene- 
fits in an amount greatly in excess of his 
earnings thereby making it profitable for 
insured to become hospitalized, and the 
insurer further contended that the obtain- 
ing of these numerous policies constituted 
a wagering contract, contrary to public 
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olicy. The lower court directed a verdict 
or the insurer but on appeal the Supreme 
Court of South Carolina held that a hos- 
pital expense policy is not a wagering con- 
tract and is not void as against public 
policy, notwithstanding the fact that in- 
sured had obtained numerous other poli- 
cies of hospital insurance, where none of 
the policies contained clauses prohibiting 
additional hospital insurance. 


LIFE INSURANCE— 
VARIABLE ANNUITIES WITHIN 
JURISDICTION OF S.E.C. 


Securities & Exch. Com’n. v. Variable An- 
nuity L. Ins. Co., 79 S. Ct. 618 (1959) 


In an action by the Securities and Ex- 
change Commission to enjoin respondents 
from offering their annuity contracts to 
the public without registering them under 
the Securities Act and complying with the 
Investment Company Act, the United States 
Supreme Court, dividing 5 to 4, held that 
such annuity contracts were within the 
jurisdiction of the Securities and Exchange 
Commission. The variable annuity is simi- 
lar to the fixed annuity except that pre- 
miums collected are invested in common 
stocks and other equities and benefit pay- 
ments vary with the status of the annuity 
fund each month. Mr. Justice Douglas, 
speaking for the —- of the court, held 
that in hard reality, the issurer of such 
variable annuities which had no element 
of fixed returns assumed no true risk, in 
the insurance sense, and could not offer 
such contracts to the public without com- 
plying with federal statutes. Mr. Justice 
Harlan, in his dissenting opinion, would 
not have extended the jurisdiction of the 
Securities and Exchange Commission into 
what he felt to be this “traditionally state 
regulatory domain”. 


MALPRACTICE ACTION— 
DECREE OF PROOF REQUIRED 
REAFFIRMED 


Morwin v. Albany Hospital, 185 N.Y.S. 2d 
85 (1959) 


A surgery patient sued Albany Hospital 
for the alleged negligence of the hospital’s 
assistant resident anesthetist in the per- 
formance of an endotracheal intubation in 
connection with which one of the patient's 
teeth was broken. The New York Supreme 
Court, Appellate Division, held that in 
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order to hold the hospital liable it was 
necessary to prove negligence and in the 
absence of expert testimony to the effect 
that what was done was negligent or could 
have been done better or in another way, 
the jury could not find the hospital neg- 
ligent, hence judgment for patient re- 
versed. During the course of its opinion 
the court took occasion to reaffirm the 
degree of proof and the evidential rules 
long invoked in malpractice cases. The 
court expressly rejected the argument that 
Bing v. Thunig, 163 N. Y. S. 2d 3 (1957) 
altered the standard of proof in malprac- 
tice cases. 

See, also, Cassano v. Hagstrom (New 
York Court of Appeals, April 17, 1959) 
involving a malpractice suit in which 
judgment was rendered for the defendant 
because of lack of proof in the record 
that there had been any negligent act of 
the defendant which caused the injury 
complained of; and Grady v. Russell (New 
York Supreme Court, May, 1959) holding 
that written consent is unnecessary in 
order for a physician to operate on a pa- 
tient and consent may be shown by volun- 
tary submission to the operation without 
objection. 

(Contributed by William F. Martin, 

New York, New York, State Editor for 
New York) 


NEGLIGENCE— 
EXCULPATORY CLAUSE IN LEASE 
HELD VALID 


Simmons v. Columbus Venetian Stevens 
Buildings, 155 N.E. 2d 372, 20 Ill. App. 
2d 1 (1959) 


Tenant sued landlord for injuries sus- 
tained in a fall on stairs in office building. 
Among other defenses, the landlord set up 
an exculpatory clause contained in the 
lease between the tenant and the landlord. 
The Appellate Court of Illinois held that 
the provision of the lease to the effect that 
the lessor should not be liable and that 
the lessee waived all claims for damage to 
person or property sustained by the lessee 
resulting from any part of the building 
becoming out of repair or resulting from 
any accident in or about the building or re- 
sulting directly or indirectly from any act or 
negligence of any other tenant or occupant 
is valid and enforceable. In a comprehen- 
sive opinion the Illinois court recognized 
the conflict between two vital questions 
of public policy in exculpatory clause 


INSURANCE COUNSEL JOURNAL 


July, 1959 


situations, namely, liability for the negli- 
gent breach of a duty which one owes an- 
other and the right to freely contract about 
one’s affairs. After reviewing the various 
authorities the court concluded that the 
tenant’s particular hardship could not de- 
termine public policy and that by signing 
the lease the tenant thus set himself 
apart from the public at large, his custo- 
mers or employees. 
(Contributed by Joseph W. Griffin, 
Chicago, Illinois, State Editor for IIl- 
inois) 


NEGLIGENCE— 
LANDOWNER NOT LIABLE TO FIRE- 
MAN FOR INJURIES 


Krauth v. Geller, 149 A. 2d 271 (N.J.,1959) 


A fireman brought action against the 
landowner for injuries sustained by the fire- 
man in a fall from a balcony on which a 
railing had not yet been installed in a 
house then under construction, the fire 
company having been called to the house to 
extinguish an overheated salamander, which 
was burning unattended. The Superior 
Court of New Jersey, Appellate Division, 
held that the evidence was insufficient to 
establish a nuisance in the true legal sense 
and that submission to the jury of the 
question of whether or not there was a 
nuisance, as an alternative theory of re- 
covery, when it should have been ruled 
out of the case completely, constituted 
prejudicial and reversible error. Further, 
the evidence was insufficient to establish a 
case of actionable negligence. The court 
reviewed the various authorities, some to 
the effect that the only duty owed by the 
occupier to a fireman entering the premises 
to abate a fire is to abstain. from acts wil- 
fully and wantonly injurious to him and 
other authorities holding that in certain 
instances a fireman may recover, not 
necessarily because he is a fireman, but 
where a person not serving in that capacity 
but rightfully present at the spot of injury 
could recover in a like situation. 


NEGLIGENCE— 

SUMMER CAMP OPERATOR NOT 
INSURER OF THE SAFETY OF CAMP- 
ERS 


Weinstein v. Tunis Lake Properties, Inc., 
181 N.Y.S. 2d 916 (1958) 


A 16 year old girl brought suit to recover 
damages for personal injuries sustained by 
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her while attending a summer camp. The 
girl engaged in an athletic contest under 
supervision of counselors and she sustained 
a knee injury in attempting to fall forward 
after broad jumping. ‘The New York 
court held that the camp operator was not 
negligent for failure to give the girl partic- 
ular instruction in the art of jumping or 
for failure specifically to prepare the area 
to cushion the girl’s landing. ‘There was no 
hazard or danger inherent in the activity 
in which the plaintiff was engaged and 
the camp proprietor was not an insurer of 
the safety of the campers. It had no greater 
duty than to exercise reasonable care for 
their safety. 





RELEASE— 

RELEASE CANNNOT BE AVOIDED 
MERELY BECAUSE RELEASOR HAS 
INJURIES MORE SERIOUS THAN HE 
ORIGINALLY THOUGHT 


Thomas v. Hollowell, 155 N.E.2d 827 (IIL, 
1959) 


Plaintiff brought suit for personal in- 
juries received in automobile collision and 
defendant set up release as a defense. Plain- 
tiff sought to have the release declared 
void by reason of mistake on his part due 
to lack of knowledge of certain facts. The 
release had been for $350.00 and plaintiff 
claimed that after executing the release he 
learned that his ulcers were aggravated. 
The Appellate Court of Illinois held that 
the release was valid and that judgment 
entered for defendant should be affirmed. 
‘The court recognized that the release of a 
claim. for personal injuries cannot be 
avoided merely because the injuries have 
proved more serious than the releasor, at 
the time of execution of the release, be- 
lieved them to be or because the releasor 
made a bad bargain on account of a wrong 
estimate of the damages which would ac- 
crue. The court observed: 


“If a release, completely effective in the 
form in which it is executed, is to be 
lightly disregarded, then the peaceful 
settlement of claims out of court be- 
comes practically impossible. How many 
prospective litigants negotiates a settle- 
ment if the law will not give effect to 
their signed adjustment, with considera- 
tion paid?” 


(Contributed by Joseph W. Griffin, 
Chicago, Illinois, State Editor for II- 
linois) 


INSURANCE COUNSEL JOURNAL 


Page 321 


WORKMEN’S COMPENSATION— 
AWARD FOR COMPENSATION DOES 
NOT SURVIVE EMPLOYEE’S DEATH 


Cranford v. Farnsworth & Chambers Com- 
pany, 261 F. 2d 8 (10th Cir., 1958) 


Cranford sustained an injury in 1956 for 
which he was awarded compensation of 
$16.50 per week for a period of 550 weeks. 
Approximately one year later he died, the 
cause of his death having no relation to 
his previous injury. His widow brought 
suit to recover the unpaid portion of the 
550 week award. The United States Dis- 
trict Court for the District of New Mexico 
entered judgment adverse to the widow 
and on appeal this ruling was affirmed by 
the United States Court of Appeals for the 
10th Circuit. The court observed that in 
the absence of a special statute the pay- 
ments provided for in an award to a work- 
man for injuries received in the course of 
employment do not survive his death, the 
reason being that the awards are considered 
compensation in lieu of wages and since 
wages must cease at death, so must the 
award payments. The right to death bene- 
lits is separate and distinct from the right 
of the employee and is for a different pur- 
pose. Although some state statutes provide 
that the awards due after the death of a 
worker are payable to dependents, regard- 
less of the cause of death, New Mexico has 
no such statute. 

(Contributed by J. Kirby Smith, Dallas, 

Texas, State Editor for Texas) 





WORKMEN’S COMPENSATION— 
DEATH OF HOSPITAL ATTENDANT 
FROM ANAPHYLACTIC SHOCK COM- 
PENSABLE 


Portee v. South Carolina State Hospital, 
106 S.E. 2d 670 (S.C., 1959) 


A hospital attendant at South Carolina 
State Hospital reported for work suffering 
from a sore throat and he requested medi- 
cation from a hospital technician. On 
several other previous occasions the attend- 
ant had had a similar ailment and he had 
received shots of penicillin. During the 
course of administering the penicillin the 
needle jammed and the injection was not 
completed and shortly thereafter the at- 
tendant died from acute anaphylactic shot 
caused by procaine penicillin. The South 
Carolina Industrial Commission concluded 
that the act of the attendant in taking peni- 
cillin was not entirely personal but was 
for the mutual benefit of himself and his 
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employer. The Supreme Court of South 
Carolina affirmed this ruling and con- 
cluded that the attendant suffered an in- 
jury by accident and that the accident 
arose out of the course of the employment. 





WORKMEN’S COMPENSATION— 
DEATH RESULTING FROM HORSE- 
PLAY HELD NOT COMPENSABLE 


Claytor v. State Compensation Commis- 
stoner, 106 S.E. 2d 920 (W.Va., 1959) 


Claytor had the reputation of being 
rather talkative and kidding his fellow 
workers and in the course of their work, 
which consisted of loading kilns, there had 
been a certain amount of “horseplay”. It 
was solely a personal matter of joking and 
kidding among the employees. Claytor 
kidded Johnson and Johnson, apparently 
failing to see the humor of the situation, 
struck Claytor with a shovel which caused 
the latter’s death. The Supreme Court of 
Appeals of West Virginia held that the in- 
jury was not compensable under the Work- 
men’s Compensation law. Although the 
fatal injury was received in the course of 
the employment it did not result from the 
employment. The employees were on the 
employer’s premises to load kilns and not 
to kid each other or to quarrel among 
themselves and if Claytor was injured as 
a result of the kidding or “horseplay”, or 
a personal quarrel, it was purely a personal 
matter between the individual employees 
and had nothing to do with their employ- 
ment. 
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WORKMEN’S COMPENSATION— 
RECOVERY ALLOWED FOR DEATH 
OF EMPLOYEE IN AIRPLANE BOMB 
EXPLOSION 


C. A. Dunham Company v. Industrial Com- 
mission, 156 N.E. 2d 560 (IIl., 1959) 


Jungels, a heating engineer, was request- 
ed by his employer to book passage on a 
United Airlines flight from Chicago, II- 
linois, to Seattle, Washington, pursuant to 
company business. While enroute an ex- 
plosion occurred aloft which caused the 
airplane to be demolished and resulted in 
the death of all persons aboard. Subse- 
quent investigation disclosed that a bomb 
had been placed in the baggage of one of 
the passengers for the avowed purpose of 
causing the plane to crash so as to collect 
insurance. The Supreme Court of Illinois 
affirmed a death benefit award entered by 
the Industrial Commission, holding that 
the accident arose out of the decedent’s 
employment and it was admitted that at 
the time of his death the decedent was act- 
ing in the course of his employment. The 
court held: 


“There should be no distinction as to 
whether the explosion and crash were 
induced by mechanical failure, or by 
human error, or by human mischief di- 
rected against another—they are all pos- 
sible risks of the transportation decedent 
was required by his employment to 
take.” 
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Newly Elected Members of the 


International Association of Insurance Counsel 
Admitted Since April 1, 1959 


Tuomas G. ANpREw—Baltimore 2, Maryland 
Rollins, Smalkin, Weston & Andrew 
629 Title Building 
DoucLas ARANT—Birmingham 3, Alabama 
White, Bradley, Arant, All & Rose 
2100 Comer Building 
Cuar.es F, BacLtey—Huntington 8, West Virginia 
Campbell, McNeer & Woods 
1000 First Huntington National Bank Building 
FEpwarp P. Barretr—Pontiac, Michigan 
Patterson & Patterson and Barrett 
404 Community National Bank Building 
Jack W. BrapLey—Bakersfield Califorina 
1218 Chester Avenue 
F, Haze BurcH—Phoenix, Arizona 
Kramer, Roche, Burch & Streich 
858 First National Bank Building 
J. Catvitr CLARKE, Jr.—Richmond 19, Virginia 
Bowles, Anderson, Boyd, Clarke & Herod 
901 Mutual Building 
Erwin L, CLtemens—Defiance, Ohio 
Shaw, Clemens & Williams 
203 First Federal Savings Building 
MIcHAEL P. Crocker—Baltimore 2, Maryland 
Piper and Marbury 
900 First National Bank Building 
Perry L. FuLLER—Chicago 2, Illinois 
Hinshaw, Culberston, Moelmann & Hoban 
SAMUEL A. FuLLER—Indianapolis 4, Indiana 
Murray, Mannon, Fairchild & Stewart 
1111 Merchants Bank Building 
Putts L. GoLpssoroucn III—Baltimore 2, Mary- 
land 
Clark, Smith & Prendergast 
300 St. Paul Place 
Maurice E, Gosnett—Lawrenceviile, Illinois 
Gosnell & Fitzpatrick 
Room 1, Gee Building 
Witt1aM B. HarTtMAN—Pontiac, Michigan 
Howlett, Hartman & Beier 
1001 Pontiac State Bank Building 
Ropert E. HincHEy—Dover, New Hampshire 
Burns, Calderwood, Bryant & Hinchey 
Bucabrey Building 
Rosert L. Horre—Minneapolis, Minnesota 
Freeman, Peterson, Hoppe & Gaughan 
1167 Northwestern Bank Building 
Paut T. Ke_tter—Helena, Montana 
Keller and Magnuson 
Penwell Block 
Epwarp A. McDermotr—Dubuque, Iowa 
O’Connor, Thomas, McDermott & Wright 
609 Fischer Building 
Joun W. Mappox, Rome, Georgia 
Matthews, Maddox, Walton & Smith 
Third Avenue at East First Street 
C. WENDELL Martin—Indianapolis 4, Indiana 
Bredell, Cooper & Martin 
920 Circle Tower 
RayMonp T. Mites—Buffalo 2, New York 
Miles, Cochrane & Grosse 
662 Ellicott Square Building 
CLARENCE L. MoLtison—Cleveland 13, Ohio 
Hauxhurst, Sharp, Cull & Kellogg 
630 Bulkley Building 
Wm. MARSHALL MorcAN—Los Angeles 15, California 
Jarrett and Morgan 
315 West Ninth Street 


R. Bruce Murcuison— Los Angeles 5, California 
Murchison, Cumming & Baker 
3670 Wilshire Boulevard 

Joun Reese Murray—Birmingham 3, Alabama 
White, Bradley, Arant, All & Rose 
2100 Comer Building 

DonaLtp R. Newkirk—Wichita, Kansas 
Fleeson, Gooing, Coulson & Kitch 
901 First National Bank Building 

THEODORE J. O'MALLEY, Jr.—Reading, Pennsylvania 
Vice President-American Casualty Company 
412 Washington Street 

J. Corsetr Peek, Jr.—Atlanta 3, Georgia 
Hurt, Gaines, Baird, Peek & Peabody 
614 William-Oliver Building 

Cnartes A. PoELLNiTz—Florence, Alabama 
Mitchell and Poellnitz 
First National Building 

EpMuND W. PowELLt—Milwaukee 2, Wisconsin 
Wickham, Borgelt, Skogstad & Powell 
828 North Broadway 

Frank W. Roserson—Washington 5, D. C. 
Hogan and Hartson 
810 Colorado Building 

J. V. SCHAFFENEGGER—Chicago 2, Illinois 
1 North LaSalle Street 

Epwarp W. ScHRAMM—Santa Barbara, California 
Schramm, Raddue & Seed 
15 West Carrillo Street 

Bruce H. SHAw—Fort Smith, Arkansas 
Shaw, Jones & Shaw 
212 Merchants National Bank Building 

THEODORE P. SH1ELD—Los Angeles 17, California 
Betts, Ely & Loomis 
900 Wilshire Boulevard 

GeorceE M. SNELLINGS, JR.—Monroe, Louisiana 
McHenry, Lamkin, Snellings & Breard 
603 Bernhardt Building 

ARTHUR J. SULLIVAN—Indianapolis, Indiana 
Steers, Klee, Jay & Sullivan 
108 East Washington Street 

CuarLes D. Towers, Jr.—Jacksonville 2, Florida 
Rogers, Towers, Bailey & Jones 
500 Consolidated Building 

KENNETH E, Ure—Fort Worth 1, Texas 
Vice-President & Claims Manager 
Houston Fire & Casualty Group 
P. O. Box 1869 

Burton C. Watpo—Seattle 4, Washington 
Kahin, Carmody & Horswell 
540 Central Building 

THOMAS B. WEATHERLY—Houston 2, Texas 
Vinson, Elkins, Weems & Searls 
1246 Esperson Building 

Harvey E. Wuirte, Jr.—Norfolk 10, Virginia 
White, Ryan & Reynolds 
420 Citizens Bank Building 

W. HAMILTON WuHiITEFORD—Baltimore 1, Maryland 
Due, Nickerson, Whiteford & Taylor 
200 Meyerhoff Building 

Martin L, WoiF—Seattle 4, Washington 
Lycette, Diamond & Sylvester 
410 Hoge Building 

T.AwsON WorreELL, Jr.—Norfolk 10, Virginia 
Williams, Cocke, Worrell & Kelly 
322 Citizens Bank Building 
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SE OF SODIUM amytal to bring about 
an escape from “traumatic retrograde 
amnesia” was the foundation of the plain- 
tiff’s case in an action recently tried by 
Melvin M. Belli in Columbus, Ohio. 
When the plaintiff could not recall the 
facts leading up to his injury, he consulted 
an internist, who had three interviews with 
him while plaintiff was under the influence 
of sodium amytal and then discussed those 
interviews with him. Claiming that his 
memory had been refreshed, plaintiff testi- 
fied to an altercation with a railroad con- 
ductor and said that the conductor pushed 
him and he fell to the tracks, where a train 
severed both of his legs. This testimony 
was disputed by the defendant, which also 
produced two psychiatrists who stated that 
such results were impossible in the case of 
a traumatic retrograde amnesia. 


In a suit for $250,000, the jury awarded 
plaintiff $38,345, but the trial judge 
granted judgment for the railroad, notwith- 
standing the verdict, saying, in part, in his 
written opinon: 


“I cannot conscientiously give my jud- 
icial approval to the proposition that 
the evidence here showed legally re- 
cognizable negligence on the part of the 
railroad company toward Freeman who 
was, as a matter of law, a trespasser on 
the railroad’s property. I cannot give 
my judicial sanction to Freeman’s con- 
duct by upholding a verdict which re- 
wards an intoxicated trespasser, as against 
a railroad company, and its employees, 
who were doing their duties in the legit- 
imate business of operating the railroad.” 


Commenting on this decision, The 
Toledo (Ohio) Times said that it “may 
also mark the beginning of the reversal of 
a trend which has been noted with grave 
misgivings by many of the nation’s most 
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thoughtful students in the field of so-called 
recompense for injury or death.” 

The case is John W. Freeman v. New 
York Central Railroad Company, No. 
196571, Court of Common Pleas, Franklin 
County, Ohio. 


A recent publication of the Bureau of 
Business Research, University of Oregon, 
contains the following recognition of the 
practicai basis for handling the “problem” 
of the automobile accident victim. In his 
paper, “The Problem of the Uninsured 
Motorist in Oregon”, Raymond C. Rauch 
says: 

“Those who wish to indemnify the 
victim through some plan which ‘closes 
the gap’ have as their philosophy the 
governmental assumptions of the hazards 
of life. There has been an increasing 
acceptance of this philosophy in recent 
years. 

“Perhaps we are coming to an era 
where this cannot be avoided. However, 
there still abides in the American philos- 
ophy the principle that an individual 
is responsible for his own wrongs and 
his own personal economic misfortunes. 
These are his burdens, not the burdens 
of organized society. This can and 
should hold true as long as the hard- 
ship created by these risks (including 
the uninsured motorist risk) can be 
shifted voluntarily from the individaul 
to a group through a system of private 
insurance.” 





In the Report of the Financial Responsi- 
bility Committee—1959, which appears else- 
where in this issue, mention is made of the 
“Program for Responsibility on our High- 
ways” now being carried out by the Ameri- 
can Mutual Insurance Alliance, the As- 
sociation of Casualty and Surety Com- 
panies, and the National Association of 
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Independent Insurers, composed of 532 in- 
surers which write 79.1% of the automo- 
bile liability insurance in the United 
States. In the published | pes gems detail- 
ing that program is found this significant 
statement: 


“The proposals contained herein 
provide a basis for a satisfactory solution 
to the problem of the irresponsible mo- 
torist. They seek to achieve a proper 
balance between social needs and in- 
dividual freedom. We know that they 
will succeed only if all interested groups 
—legislatures, vehicle administrators, the 
judiciary, law enforcement officials, the 
press, safety groups, automobile clubs 
and insurance carriers and agents—all 
cooperate in leadership and support.” 


To that list of interested groups we ven- 
ture to add “the trial bar”, whether the 
members thereof represent plaintiffs or de- 
fendants. 


The elforts being made by some people 
who would eliminate jury trials in automo- 
bile cases are a real threat, not merely to 
the trial lawyers of America, but, more 
important, to the litigants who depend 
upon courts and juries for simple justice. 
The first obligation of a trial lawyer is to 
his client, whether he be the injured person 
seeking fair compensation for the wrong 
done to him, or the individual or corporate 
defendant being asked to pay that com- 
pensation. When the lawyers for the plain- 
tiff and the lawyers for the defendant join 
hands as the trial lawyers of America to 
fight for the preservation of our system 
of trial by jury, they are not selfishly fight- 
ing for their own interests as against the 
interests of the public. To the contrary, 
they are the trustees of the jury system, as 
we know it today, and they are fighting 
to preserve one of our most precious heri- 
tages. 

Let us ever remember that one of the 
specific charges lodged against King George 
in the Declaration of Independence was: 


“He has deprived us in many cases of 
the benefits of trial by jury.” 


Our forefathers fought to preserve those 
benefits. Can we do less? 

It is not enough that the lawyers for the 
plaintiff should always be seeking “bigger 
and better verdicts”, or that the lawyers 
for the defendant should be striving for a 
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no cause in every case. As is said in the 
Code of Trial Conduct of the American 
College of Trial Lawyers, “Lawyers who 
engage in trial work have a specific respon- 
sibility to strive for prompt, efficient, eth- 
ical, fair and just disposition of litigation.” 
By assuming that responsibility, we, as the 
trial lawyers of America, will merit the 
trust and confidence that has been reposed 
in us by our clients, the courts, and the 
public. 


Should we fail to assume that responsi- 
bility, to its fullest extent, we shall have 
only ourselves to blame if trial practice, 
as we have known it, becomes a relic of 
the past, and the welfare of our clients 
falls into the hands of administrative bur- 
eaucrats. 





For several years a study of the American 
jury system has been under way at the 
University of Chicago Law School, under 
a grant from the Ford Foundation. Harry 
Kalven, Jr., gave us a report on that pro- 
ject at our meeting in Atlantic City in 
1957. See 24 Insurance Counsel Journal 
pages 368-381. 


Now Professor Kalven, Hans Zeisel and 
Bernard Buchholz have written a_ book, 
“Delay in Court”, which is a study in court 
congestion growing out of the Chicago pro- 
ject. Published by Little, Brown and Com- 
pany, this book of 313 pages is “a detailed 
study of delay, and what might be done 
about it” in the Supreme Court of New 
York County (that is, Manhattan). While 
the study is limited to one court, much 
of the material presented will serve to il- 
lumine the court congestion problem gen- 
erally. 


An original point of concern in the 
Chicago project was whether the jury was 
a principle cause of court delay. These 
authors say that their findings “are favor- 
able to the jury’, and they express the 
hope that these findings will dampen en- 
thusiasm for proposals to abolish the civil 
jury trial. 


Among the interesting chapters con- 
tained in this newly-published work are: 
How Much Longer is the Jury Trial? 


Increasing Jury Waiver 
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Speeding Up the Jury Trial 
Delay and the Settlement Ratio 
Impartial Medical Experts 
Interest from the Day of the Accident 
Pre-Trial 

The Certificate of Readiness 
More Court Days 

More Hours per Court Day 
Enlarging the Trial Bar 
Leveling the Calendar 

More Judges 


Claim Consciousness 


As is readily apparent, that partial list 
of chapter headings presents some most 
thought-provoking subjects. For example, 
figures set forth in Chapter 17 show that 
one third of all firms (in the area tested) 
handle something like 90 per cent of the 
cases. Other figures gre cited to analyze 
and explain this conclusion. 

In Chapter 15, the authors conclude that, 
on the average, a judge sits in court on 
169.8 days out of the year. In Chapter 16, 
the computation is made that the average 
court day consists of 4.1 hours. 


Without going further into the contents 
of the study, we can say that “Delay in 
Court” presents much food for thought 
for those who are concerned about con- 
gested calendars. And who isn’t? 
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Readers of the Journal are invited to use this department as a 
place to express their thoughts on subjects of insurance law, trial prac- 
tice, and the like. The opinions expressed are, of course, those of the 
writers and are not necessarily the views of the Journal or the Association. 


Editor of the Journal 


Dear Sir: 


In your January, 1959, issue, 26 In- 
surance Counsel Journal 101, appears an 
article written by me on the subject of in- 
come taxation of recoveries by plaintiff in 
personal injury cases. In it appears a form 
of request for instruction or charge recom- 
mended for use by defense counsel, where 
all the circumstances of a case warrant 
such a request, of whatever items plaintiff's 
possible recoveries may be comprised. As 
indicated in the article, it is believed to be 
the duty of the trial court to grant such an 
instruction, whether any evidence on the 
subject of Federal income taxes has been 
introduced or not. 


Where, however, possible future earn- 
ings are sought and may be an important 
component of any verdict for the plantiff, 
defendant should, it is believed, under 
the holding in Floyd v. Fruit Industries, 
Inc., 144 Conn. 659, 136 A. 2d 918, 63 
A.L.R. 2d 1378 (1957), offer evidence of a 
proper expert, competent to take plaintiff's 
gross figure as to anticipated future earn- 


ings, reduce it to present worth, and make 
proper deductions on account of the fact 
that these earnings, were they to be made, 
would be subject to such taxes. 

Herewith a form of instruction believed 
proper for this purpose. 


Very truly yours, 
STANLEY C. Morris 


Charleston, West Virginia 
March 18, 1959 


Personal Injury Plaintiff's Monetary 
Recoveries under Federal Income 
Tax Law 


Members of the jury, should you find 
for the plaintiff, and further proceed to 
find damages based, in whole or in part, 
upon the aggregate amount which you may 
find plaintiff's decedent would, but for 
his death, have earned, you should base 
your finding upon his expectable gross 
earnings, less the aggregate amount of 
such Federal income taxes as you may 
find from the evidence in the case he would 
probably have had to pay on such gross 
earnings. 
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Report of the Aviation Insurance 
Committee—1959 


GERALD Hayes, JRr., Chairman 
Milwaukee, Wisconsin ‘ 


HE FIELD OF aeronautical law, along 

with air transportation, is growing by 
leaps and bounds. As each year passes 
there are new decisions of first instance. 
Air law is still in its formative years as was 
automobile law in the 20’s and 30’s. The 
year 1958 found air transportation literally 
bursting at the seams. It was the year of 
the first jet commercial passenger flight 
within the United States, and it was the 
year of America’s entry into the trans- 
oceanic jet passenger field. “Sputniks”, 
“Lutniks”, blast-offs, count-downs, ballistic 
flight are examples of the new language 
thrust upon us. Man is on the threshold 
of orbiting in space and stepping to the 
moon. Space Law Sub-Committees have 
been formed in the American Bar Associa- 
tion and various state bar associations. Dis- 
tinctions are being drawn between air 
travel and space travel. There is no air 
in space but nothing definitive has been 
arrived at as to where space actually be- 
gins. 

Up to the present time your Aviation 
Insurance Committee has confined its ef- 
forts to the fields of law produced by air 
transportation. A decision must be made 
as to whether this committee should so 
confine its efforts in the future, or whether 
they should be expanded to include the 
fields of missile travel and space flight. 
Ballistic flights in space are operationally 
quite different than conventional aircraft 


and missile flights made within the air’ 


and gravity zones of our earth. Because 
aeronautical law is still in its formative 
stages we fecl that this report should con- 
cern itself with current developments in 
the conventional air travel field. ‘The in- 
surance law problems of conventional air 
travel are a reality. The insurance law 
problems of space flight are for the not too 
distant future. The space challenge will 
be presented to the insurance industry. If 
the challenge is accepted, the vistas of in- 
surance counsel stretch beyond imagina- 
tion. 

Returning to reality, and the bread 
and butter without which few of us could 


survive in or out of space, your committee 
wishes to direct your attention to some 
highlight decisions of the year 1958-1959. 


Admiralty 


In Noel v. Linea Aeropostal Venezola, 
247 F. 2d 677, cert. den. 355 U. S. 907, any 
rights under the Federal High Seas Act 
were governed by admiralty rules. See 
also Steles v. National Airlines, 161 F. Supp. 
125; D’Aleman v. Pan American World 
Airways, Inc., 259 F. 2d 493; Sokolowska 
v. National Airlines, Inc. and Douglas Air- 
craft Company, Inc., Kessler v. Same, and 
Tirst National Bank, etc. v. Same, 5 Avi. 18, 
213; Trihey v. Transocean Air Lines, 9 Civ., 
255 F. 2d 824, cert. den., 358 U. S. 838; 
First National Bank in Greenwich and 
William S. Hirschberg, as Executors of the 
Estate of Eben F. Putnam, Deceased, and 
First National Bank in Greenwich as Ad- 
ministrator c.t.a. of the Estate of Frenelia 
Lillian Putnam, Deceased v. National Air- 
lines, Incorporated, 22 F.R.D. 46; where 
the action was brought under the Death 
on the High Seas Act; and Ruth M. Noel 
and Wm. H. Frantz, Exrs. et al., v. Airpon- 
ents, Inc., 169 F. Supp 348; where action 
in admiralty was recognized against a 
maintenance company for negligent servic- 
ing causing crash at sea. 


Bailments 


Riggs v. Taylor et al., Hall v. Same, Lay- 
tart v. Same, McCroskey v. Same 168 Ohio 
St. 276, 154 N.E. 2d 145, involved fire de- 
struction in hangar; Mustang Aviation, Inc. 
v. D. D. Ridgway, 231 S.W. 2d 677, involved 
fire in hangar; Wesley Reynolds v. Bank of 
America National Trust and Savings As- 
sociation, Exr., 140 N.Y.L.J. 114-13, re- 
solved questions of damages by the owner 
of a rented plane which was destroyed, in- 
cluding loss of use while waiting for a re- 
placement; and David Alexander Morton, 
Jr. v. Martin Aviation Corporation, 6 Avi- 
17, 345, concerned proof of negligent acts 
against a bailee. 
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Federal Legislation 


The new Federal Aviation Act repealed 
the CAA Act of 1938 and replaced the 
CAA with the FAA, incorporating many of 
the provisions in the earlier act. 

The National Aeronautics and Space 
Act created the NASA to deal with research 
and development. The old National Ad- 


visory Committee for Aeronautics was 
transferred to the NASA. 

Jurisdiction 
Herman Rensing v. Turner Aviation 


La 

5 
Corporation, 166 F. Supp. 790, involved 
question of venue as opposed to jurisdic- 
tion; in Salzman v. Liberty Travel Serv- 
ice, Inc., 140 N.Y.L.J. 101-13 a foreign air 
carrier was found to be doing business in 
the city of New York, and was therefore 
subject to service of process in that city; 
and Richard H. Ernst v. The State of New 
York, 6 Avi. 17, 165, where a non-resident 
passenger was not to be held as strictly ac- 
countable for compliance with state statute 
of limitations as would be a resident of 
the state. 


Limitation of Liability 


In Tannenbaum v. National Airlines, 
Inc., 176 N.Y.S. 2d 400, judgment on appeal 
was reduced to baggage tariff maximum; 
and Edith B. Mustard v. Eastern Air 
Lines, Inc., 156 N.E. 2d 696, where the 
tariff limitation applied to a coat lost from 
a coat rack inside the airplane. 


Manufacturers’ Liability 


In Smith (Lyon), et al., v. Piper Aircraft 
Corp., 1958, U.S. & C. Avi. R. 12, the plain- 
tiffs alleged negligence in the manufacture, 
design and inspection of a U-channel mem- 
ber of a hinge bracket attached to the 
right aileron resulting in a jury verdict 
for the defendant, and upon arguments 
after verdict the judgment was ordered 
entered for the defendant. Northwest Air- 
lines, Inc. v. Glenn L. Martin Company, 161 
F. Supp. 452, arose out of numerous pas- 
senger suit settlements and was for contri- 
bution for one-half of the amount so 
paid. The defendant moved for summary 
judgment, but the court held that the 
right of action was timely filed in the 
district court for the district of Maryland 
because it was within three years of the 
earliest settlement of any of the claims, 
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notwithstanding that the suit was not 
commenced until more than nine years 
after the delivery of the plane by the manu- 
facturer to the operator. Prashker, Admx., 
et al., v. Beech Aircraft Corp. and Atlantic 
Aviation Corp., 1958, U.S. & C. Avi. R. 434, 
was an action where the plaintiff con- 
tended the death was caused by the fact 
that the wing came off in flight due to 
negligence in manufacture and design. A 
verdict was directed in favor of the defend- 
ant due to the contributory negligence of 
the plaintiff decedent. This was sustained 
on appeal. Certiorari was denied. In 
Sara Louise Roberson Jones Kendrick, As 
Widow of Bernard Mellie Jones, Deceased 
v. Piper Aircraft Corporation, and Gert- 
rude Howard Fowler, As Widow of Pel- 
ham Bryce Fowler, Deceased v. Same, 6 
Avi. 17,352, the court held that where the 
plaintiff sues a manufacturer and also the 
operator for pilot error, the burden is upon 
the plaintiff to individualize the causes of 
action as to proximate causes; and Page v. 
Cameron Iron Works, Inc., 259 F. 2d 420, 
where the statute of limitations was in- 
volved. See also Lorette A. Laird, Helen 
V. Laird and Eagle Star Insurance Com- 
pany, Ltd. v. Air Carrier Engine Service, 
Inc., 6 Avi. 17,305, where the defendant 
repair service repudiated a pre-trial stipula- 
tion that different crankshaft bolts had been 
used in the run-out test than were used 
in the final assembly. The court did not 
allow the plaintiff to adversely examine 
the defendants in this respect, and the ap- 
pellate court held this to be a reversible 
error. 


Passengers, Operations, Spraying 


In Scott v. Dudley, 6 Avi. 17,107, low 
flights of aircraft interfered with the con- 
duct of a school for children with deficient 
speech and the court held this constituted 
a nuisance and the flights were enjoined. 
In Nicholas D. DeRienzo v. Morristown 
Airport Corporation, 146 A. 2d 127, the 
dual instruction stick was tied down by 
an employee of the flight school and the 
student pilot crashed on takeoff. The 
court held even though the plaintiff failed 
to make the necessary pre-flight checks a 
jury might justifiably have found this due 
to his inexperience and also to the fact 
that the defendant’s agent had told him 
the pre-flight checks were not necessary. 
In C. A. Dunham Company v. The Indus- 
trial Commission, et al., 156 N.E. 2d 560, 
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an airline passenger, in the course of his 
employment, was killed when the plane 
crashed as a result of a bombing explosion. 
The court discusses the Illinois Compensa- 
tion Act; Jennie Feig v. American Airlines, 
Inc., 6 Avi. 17,259, was an action where the 
court found that a passenger, who was on 
a complete tour provided by the defendant 
carrier, while injured in an automobile 
accident on the tour had no cause of action 
against the air carrier. The tour order 
specifically excluded the air carrier from 
liability. In Richard D. Jackson v. Royal 
Indemnity Company, 6 Avi. 17,350, the 
court held that there was no insurance 
coverage for damage as a result of over- 
running a landing because the policy ex- 
cluded coverage for accidents occurring in 
flight and landing and takeoff, and by 
policy definition overrunning was not taxi- 
ing, which was covered: and K. W. Keld- 
sen, Administrator of the Estate of Howard 
Most, Jr., Deceased v. Wm. N. Brimmer, 
Administrator of the Estate of Claude C. 
Campbell, Deceased, 330 P. 2d 825, where 
the jury found that the aircraft had been 
overweight and pilot had taken an airway 
route rather than an alternate. The jury 
verdict was overruled for lack of findings 
of negligence on the part of the pilot. 


In Aerial Agricutural Service of Montana 
v. Wilton Richard, 6 Avi. 17,312, the spray- 
ing was done so unevenly as to interfere 
with the standard growth in various areas 
of the rice crop; Robert Cushman Murphy, 
et al. and Archibald B. Roosevelt, et al. v. 
Ezra Taft Benson, etc. et al., 164 F. Supp. 
120, where the court held that the mass 
spraying of DDT was within the police 

ower of the state; L. W. Wall, et ux. v. 
Wendell Trogdon and Trogdon Flying 
Service, Inc., 6 Avi. 17,336, where there 
was no cause nor connection between the 
death of fish in a pond immediately ad- 
jacent to lands being sprayed; and Aerial 
Sprayers, Inc., v. Raymond King, et al., 6 
Avi. 17,227, where the wind velocity was 
shown to be of sufficient force to carry the 
aerial spray to cotton fields six or eight 
miles distant. This was enough evidence 
to the effect that the operator was negli- 
gent. 


In Lloyds’ London, et al., v. Blair and 
United States of America, et al., 6 Avi. 
17,232, a government aircraft during an 
Air Show broke the sound barrier causing 
sound wave shock but the judgment against 
the insurers was reversed on the grounds 
that there was an improper joinder of 
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causes of action sounding in tort and con- 
tract. American Airlines, Inc., et al., v. 
Shell Oil Co., Inc., 94 N.W. 2d 214, in- 
volved an aircraft ground refueling acci- 
dent; and in Lee Ratner and Harry James 
Johnson v. Wendell P.» Arrington and Royal 
Palm Flying Service, Inc., 6 Avi. 17,357, 
the court held that testimony by a CAA 
investigator with regard to the plane’s land- 
ing approach pattern was admissible where 
it was derived from questioning the pilot 
after the accident, even though Sec. 701 of 
the CAA Act prohibits introduction of an 
investigator’s report. The court held the 
prohibition had reference to the conclu- 
sions and opinions of the investigator, but 
not to statements made to an investigator. 


Practice and Procedure 


In Argentine Airlines v. Aircraft 
namics Corp., 9 Misc. 2d 272, 170 N.Y.S. 2d 
600, the court held law of New York de- 
termined right to sue in that state. Cress- 
man v. United Air Lines, 158, F. Supp. 404, 
concerned change of venue. Cross, Exrx., 
etc. v. American Airlines, Inc., 5 Avi. 
18,178, concerned change of venue. In Page 
v. Blue Star Aviation Corporation, 140 
N.Y.L.J. 103-11, the court held that in order 
to have a valid. complaint it must allege 
where the words were spoken and where 
the crash occurred in reference to oral re- 
presentations that an aircraft was in perfect 
condition for flight; and Riediger v. Trans 
World Airlines, Inc., 6 Avi. 17,315, discuss- 
ing motion to make a complaint more de- 
finite and certain. 


Res Ipsa Loquitur 


In Zenaida Torres and Jose Diaz v. Na- 
tional Airlines, Inc., 6 Avi. 17,320, the court 
held the doctrine inapplicable where a pas- 
senger fell on an airplane ramp while 
boarding; in Marguerite Citrola, Individ- 
ually, as Administratrix of the Estate of 
John Citrola, Deceased, and as Next Friend 
of Richard John Citrola and Karen Jean 
Citrola, Infants, v. Eastern Air Lines, Inc., 
6 Avi. 17,328, the court instructed both on 
the doctrine of res ipsa loquitur and speci- 
fic acts of negligence in claims arising out 
of wrongful death as a result of a landing 
crash; and Rorabaugh, Exr., etc., et al., v. 
Northwest Airlines, Inc., 5 Avi. 17,687, 
where plaintiffs twice spurned the benefits 
of the res ipsa doctrine. 
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Retailers’ Liability, Maintenance and 
Repairs 


In Michael Coutches v. Carl D. Lindberg, 
6 Avi. 17,276, the court held that the un- 
iform sales act extends warranties of fit- 
ness to used articles as well as new articles, 
and the fact that the seller was unaware of 
a latent defect does not relieve him of re- 
sponsibility. His redress, if any, is against 
the person from whom he obtained the air- 
craft. The plaintiff had purchased a 
“Cessna 195” which contained a worn 
crankshaft concealed by a piece of shim 
stock; in Lockheed Aircraft Service-Inter- 
national, Inc., v. Seaboard & Western Air- 
lines Inc., 6 Avi. 17,274, the court held that 
counterclaims for defendants, interruption 
of service, jettisoning of fuel and loss of 
use of the aircraft are accidents, and the 
theory that an occurrence that gives rise to 
an injury is an accident includes damage 
of this type. In Aerodex, Inc., v. American 
International Insurance Co., S. A., 6 Avi. 
17,341, a jury found that negligent installa- 
tion of a link rod caused the aircraft’ to 
crash on takeoff, even after having made 
ten flights, and this was sufficient to find 
that such negligent installation caused the 
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crash; and Twentieth Century Aircraft, 
Inc., v. Gaylen Machinery Corp., 6 Avi. 
17,135, concerned a case that had been sub- 
mitted to arbitration. 


Warsaw Convention 


In The Flying Tiger Line, Inc., v. United 
States, 170 F. Supp. 422, the Warsaw Con- 
vention was invoked concerning air cargo 
losses and airway shipping bills; and in 
Riediger v. Trans-World Airlines, Inc., 6 
Avi. 17,315, only the carrier which per- 
forms the transportation assumes the li- 
ability under the Convention, and the air- 
line which merely arranged transportation 
was not liable to the plaintiff passenger. 

Respectfully submitted, Gerald Hayes, 
Jr., Chairman, W. Percy McDonald, Jr., 
Vice-Chairman, Payne Karr, Ex-Officio, 
John M. Aherne, Suel O. Arnold, Samuel 
O. Carson, David L. Corbin, Edward D. 
Crocker, Jean DeGrandpre, Richard W. 
Galiher, E. Smythe Gambrell, J. D. James, 
William J. Junkerman, R. Emmett Kerr- 
igan, Roger Lascoste, Q. C., L. Duncan 
Lloyd, John H. Mudd, Abe R. Peterson, 
Richard C, Reed, Kenneth R. Thompson, 
George I. Whitehead, Jr. 
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Report of the Committee on Federal Rules 
of Civil Procedure—1959 


Josu H. Groce, Chairman 
San Antonio, Texas 


NDER THE ACT of July 11, 1958, 
U Public Law 85-513, 28 U.S.C. 331, 
Congress amended the act providing for 
the judicial conference. ‘This is the act 
which provided for the annual meeting of 
the chief judges of the various federal 
courts of appeal, and likewise for one dis- 
trict judge from each circuit. 


By the amendment it was provided: 

“The Conference shall also carry on 
a continous study of the operation and 
effect of the general rules of practice 
and procedure now or hereafter in use 
as prescribed by the Supreme Court for 
the other courts of the United States 
pursuant to law. Such changes in and 
additions to those rules as the Conference 
may deem desirable to promote sim- 
plicity in procedure, fairness in admin- 
stration, the just determination of litiga- 
tion and the elimination of unjustifiable 
expense and delay shall be recommended 
by the Conference from time to time to 
the Supreme Court for its consideration 
and adoption, modification or rejection 
in accordance with law.” 


At the meeting of the Judicial Confer- 
ence of the United States on September 
17-18-19, 1958 in Washington, D.C. it was 
recommended to the Supreme Court of the 
United States that a standing committee on 
rules of practice and procedure be created 
and to consist of, in addition to members 
of the Judicial Conference, “a suitable 
number of representative judges, lawyers 
and law teachers.” 


The Judicial Conference likewise recom- 
mended: 


“That five advisory committees be 
created, one on practice and procedure in 
civil cases, one criminal, one bankruptcy, 
one admiralty, one tax;” and further pro- 
vided: “The members of the Advisory Com- 


mittees to be appointed by the Chief Justice 
for terms of four years, the first appoint- 
ment to be for staggered terms of two to 
four years, the members to be eligible for 
reappointment for one additional term 
only, and the members to consist of broadly 
representative judges, lawyers and law 
teachers.” 

Richard W. Galiher of this committee is 
chairman of the Rules and Procedure Com- 
mittee of the Section of Insurance, Negli- 
gence and Compensation Law of the Ameri- 
can Bar Association and he has urged upon 
Stanley C. Morris, the chairman of that 
section that he attempt to have outstand- 
ing, qualified men appointed to the various 
committees. 

As of March 26, 1959, the Chief Justice 
had not appointed any of the recom- 
mended committees, although it is under- 
stood that the recommendation of the Jud- 
icial Conference was accepted by the Su- 
preme Court. The Committee on Federal 
Rules of Civil Procedure of this associa- 
tion has urged upon the Supreme Court 
the appointment of active trial lawyers and 
it is understood that a representative group 
of active trial lawyers will be named on 
both the standing committee on Rules of 
Practice and Procedure as well as the Ad- 
visory Committee on Practice and Proce- 
dure in civil cases, in which the Inter- 
national Association of Insurance Counsel 
is principally interested. 

The Judicial Conference did not adopt 
the Uniform Code of Evidence but left 
the adoption, or not, of a uniform code 
of evidence to the Committee on Rules of 
Practice and Procedure when it is named. 

When the committees are appointed by 
the Chief Justice further action will be 
taken by this committee. 

Respectfully submitted, Josh H. Groce, 
Chairman, William E. Knepper, Ex-Officio, 
Richard W. Galiher, Kenneth B. Hawkins, 
Gerald P. Hayes, Robert P. Hobson. 
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Report of Financial Responsibility 
Committee—1959 


Marcus ABRAMSON, Chairman 
New York, New York 


A NOTABLE FEATURE of the past 

year in the field of automobile li- 
ability insurance has been the difficulty en- 
countered in some states by the insurance 
companies in obtaining adequate auto- 
mobible liability insurance rates to meet 
continually rising costs and to stop the 
tremendous underwriting losses which they 
have been experiencing in recent years. It 
is ironic that the failure of the public to 
appreciate that the companies must receive 
adequate premiums in order to pay for 
these rising costs is accompanied by an eq- 
ual failure on the part of the public to 
understand that it—the public—is itself 
responsible for these increasing costs. The 
major reasons for rising automobile liabil- 
ity insurance costs are: (1) steadily increas- 
ing numbers of traffic accidents; (2) gen- 
eral economic inflation; (3) rising jury 
verdicts; (4) steadily increasing costs of re- 
pair of both vehicles and people following 
accidents; and (5) padded and fraudulent 
claims. These are all conditions to which 
the public itself is contributing and which 
are beyond the control of insurance com- 
panies. 


On the other hand, a more realistic at- 
titude was manifested in the reports of two 
study committees in Massachusetts and 
Florida. As a result of mounting public 
protests in Massachusetts, the Massachusetts 
Legislative Commission made a complete 
study of the compulsory law and related 
problems. In its report, dated December 
30, 1958, the commission stated: 


“Having conducted as conscientious 
and impartial a study as had been pos- 
sible for an official body to make, we 
can assure Massachusetts motorists that 
any statement that they are being over- 
charged . . . cannot be supported by fact 
and data in existence up to the time of 
the drafting of this report . . . If we 
were only half as outraged about rising 
deaths and injuries as we are against 
rising insurance rates, and at the same 
time applied this energy to demands for 
affirmative action, there would be far 
fewer rate increases in the first place.” 


The report of the Florida Rate Com- 
mittee, in essence was to the same effect. 
This committee served notice on the public 
that it will be necessary to increase rates 
“until an aroused, public, the legislature 
and enforcement agencies united in a crus- 
ade to reduce highway deaths and injuries.” 
New York—Until very recently, New York 
offered a good example of the failure on 
the part of the general public to realize 
that it has to pay for the consequences of 
its Own action or inaction.‘ The Com- 
pulsory Automobile Liability Insurance 
Law came into effect on February 1, 1957. 
For two years the companies were unable 
to obtain approval of sorely needed in- 
creases in automobile insurance rates. 
When denied such increases by the authori- 
ties, they were forced to go to court. When 
the Appellate Division failed to uphold 
the Superintendent of Insurance in his 
denial of rate increases, the state appealed 
to the Court of Appeals, the highest court 
of the state, where the matter is still pend- 
ing. Earlier this year, the Superintendent 
of Insurance finally granted the companies 
an increase in rates although not to the 
extent that the companies felt they needed. 


With reference to the New York Com- 
pulsory Automobile Liability Insurance 
Law, it is interesting to note that the ex- 
pense of administration of that law and 
the Safety Responsibilty Law (which was 
continued in effect) for the year April 1,- 
1957 through March $1, 1958, reached a 
total of $3,214,414.12. This cost is borne 
by the companies by direct assessment upon 
all companies writing automobile liability 
insurance in the state, and this cost is, in 
turn, borne by the irisureds. 


The complexities of the operation of the 
New York Compulsory Law are illustrated 
by the fact that in the year 1958, the re- 
gistrations and licenses of over 393,000 
motorists were revoked for failure to main- 
tain insurance. In many cases these re- 
vocations were later rescinded because they 
had been made in error. The mountainous 
paper work involved in these procedures 
accounts in part for the tremendous ad- 
ministration. expenses. 
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The insurance industry sponsored an 
amendment to the New York Motor Veh- 
icle Indemnification Corporation Law (en- 
acted last year to supplement the com- 
pulsory law) to restore to insurers jurisdic- 
tion over claims under the uninsured mo- 
torist endorsement. The bill was vetoed 
by the governor principally because of the 
alleged conflict of interest. 

An individual motorist has brought an 
action to test the constitutionality of the 
Motor Vehicle Accident Indemnification 
Law. 


North Carolina—Experience under the 
North Carolina Compulsory Automobile 
Liability Insurance Law which became ef- 
fective on January 1, 1958, is somewhat 
comparable. During the first nine and 
one-half months of operation of that law 
it was necessary to send out 29,816 notices 
to patrolmen to pick up license tags for 
failure to maintain insurance. Of these, 
1,871 could not be located and 11,730 were 
unaccounted for. The legislature had ap- 
propriated $100,000 for the Motor Vehicle 
Department for a year for additional cler- 
ical employees. There was also an emer- 
gency fund of $100,000 for a two-year per- 
iod. As of October 15, 1958, the Depart- 
ment had used $100,000 plus $60,000 of 
the emergency fund. The Motor Vehicle 
Department indicated that additional cler- 
ical employees and at least thirty enforce- 
ment officers were needed, and that in 
order properly to administer the law the 
department needs $340,000 yearly. 


New Jersey—A recent report on the op- 
eration of the New Jersey Unsatisfied 
Claim and Judgment Fund as of December 
31, 1958, shows a total of 10,504 eligible 
claims from April 1, 1955, (when the law 
became effective) to December 31, 1958; 
total net reserves for that period of 
$5,923,187; 3,789 claims closed without pay- 
ment; claims pending on December 31, 
1958, 5,257; total number of claims paid 
for the entire period, 1,566, with total pay- 
ments amounting to $2,279,908.52. A little 
over $54,000 has been repaid to the fund by 
uninsured motorists. 


Maryland—On April 16, 1959, the Mary- 
land Court of Appeals, the highest court 
of the state, rendered its decision sustain- 
ing the constitutionality of the Maryland 
Unsatisfied Claim ond Judgment Fund 
Law (Allied American Mutual Fire Ins- 
urance Co., et al., v. James B. Moore, et 
al.,). The law will become effective as to 
accidents occuring on or after June 1, 1959. 
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California—In his message to the legisla- 
ture, Governor Brown recommended study 
of handling automobile accident cases by 
a “commission”. The governor stated as 
follows: 


“Three decades ago, California pio- 
neered in establishing an expert com- 
mission to handle industrial accidents. 
Now, the time has come for us to weigh 
the wisdom of an automobile accident 
commission to hear and determine 
claims arising out of auto accidents. If 
a commission, modeled after our indus- 
trial accident commission, could provide 
a prompt remedy and fair compensation 
for the accident victim, we would reduce 
suffering and hardship. If the commis- 
sion could gain an insight into the causes 
of accidents and issue safety orders, we 
would cut down the carnage on the high- 
ways. If, through the creation of such 
a commission, we could enable our 
courts to keep abreast of their dockets, 
we would take a long step toward our 
goal of equal justice under law.” 


A legislative study committee is expected 
to study this problem before the next ses- 
sion. At the same time, the governor has 
instituted his own study of the problem. 

1959 Legislation—Before summarizing 
legislative developments relating to auto- 
mobile insurance in the 49 legislatures in 
regular session this year, it is appropriate 
to give an account of the significant action 
taken within the industry in connection 
with the problem of the irresponsible 
motorist on the highways. 

In November, 1958, three associations— 
American Mutual Insurance Alliance, As- 
sociation of Casualty and Surety Com- 
panies and the National Association of 
Independent Insurers—composed of 532 
insurers which write 79.1 per cent of the 
automobile liability insurance in the Un- 
ited States announced agreement on a 
three-part “Program for Responsibilty on 
Our Highways”. Termed “a comprehen- 
sive program to meet the problem of the 
irresponsible motorist by specific measures 
for the protection of the public,” it meets 
the problem these ways: 


I. Better Traffic Safety — recom- 
mendations designed to improve the 
qualifications of motorists and remove 
from the highway those who are unquali- 
fied. 
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Specific proposals under this heading 
include: 


More effective enforcement of motor 
vehicle laws. 

Chemical tests for intoxication. 

No-fix traffic tickets. 

Point system of driver control. 

Driver education. 

Tighter licensing requirements for 
youthful drivers. 

Re-examination of drivers. 

Pedestrial controls. 

Sanctions on habitual users of al- 
chol or narcotics. 


II. More Financial Responsibility— 
proposals for strengthening financial 
responsibility and safety responsibility 
laws such as those now in effect in 47 
states, which will encourage all motor- 
ists to become financially responsible 
and remove from the road the irrespons- 
ible motorists. 

Specific proposals for broadening the 
scope of the Financial Responsibility 
Law by: 


1. Making it applicable to all acci- 
dents resulting in property damage of 
$50 or more (as well as to all accidents 
resulting in bodily injury or death). 

2. Providing for suspension of both 
the license and registrations of both 
the owner and operator of an un- 
insured vehicle involved in an accident 
or in a serious traffic violation if the 
requirements of the law are not met. 

Making it applicable to convic- 
tions of all moving traffic violations. 

4. Making it applicable in other 
states on a reciprocal basis. 


The purpose of the law is accom- 
plished through sanctions against irres- 
ponsible motorists by: 


J. Providing for impoundment of 
uninsured motor vehicles involved in 
accidents. 

2. Requiring uninsured motorists 
involved in accidents to deposit a min- 
mum of $500 as security. 

3. Requiring security to remain on 
deposit for a minimum of 2 years, and 
providing for suspension for at least 
2 years where security is not deposited 
and claims are not settled. 

4. Requiring an uninsured motor- 
ist convicted of any moving traffic 
offense to obtain insurance, and, upon 
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a second conviction, to maintain in- 
surance (or other proof of financial 
responsibility) for 5 years. 

5. Requiring the owner and oper- 
ator of an uninsured vehicle involved 
in an accident to carry insurance for 
5 years. 

6. Requiring the owner of an un- 
insured vehicle involved in a serious 
violation to carry insurance for 5 years 
even though the vehicle was at the 
time operated by someone else. The 
5 year insurance requirement would 
of course also be applicable to the con- 
victed driver. 

7. Imposing a $25 fee for reinstate- 
ment of a license suspended under the 
law. 


III. Improved Insurance Coverage 
—to provide added protection against 
the specific hazard of the financially ir- 
responsible motorist. The insurance in- 
dustry has developed and made widely 
available to the public forms of cover- 
age designed to place the insured who 
has been involved in an accident with a 
financially irresponsible motorist in sub- 
stantially the same position he would 
have been in had he been injured by an 
insured motorist. 

With regard to positions taken prev- 
iously on other alternatives to the in- 
dustry program, the industry report 
states: 

“Some have, in the past, supported 
compulsory automobile liability in- 
surance, others some type of unsatisfied 
judgment fund, and more recently some 
have advocated that insured motorists 
should be compelled to protect them- 
selves against the irresponsible motor- 
ist. It is the opinion of the insurance 
industry, as represented by the associa- 
tions participating in this statement, 
that the problem created by irresponsible 
motorists can be met by the measures 
here recommended. Further, the in- 
dustry believes that the problem is met 
more equitably, more wisely and at lower 
cost to the public than by any of the 
alternative programs. The industry can- 
not unitedly support any one of the alter- 
natives; it can and does unitedly support 
the program here presented. It believes 
that the program can and should be en- 
acted into law.” 


As of the date of this report*, 25 legisla- 


* May 15, 1959. 
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tures had adjourned leaving 24 still in 
regular session. However, the general 
pattern of this year’s legislation can be 
discerned. 

Compulsory automobile liability in- 
surance bills were introduced in 20 states. 
The industry was united in opposition to 
such legislation and pressure for such bills 
has not been very great. Thus far, none has 
been enacted and is not likely to be. 

Similarly, the industry opposed unsatis- 
fied judgment fund legislation which has 
been proposed in 10 states. In Maine, 
the legislature submitted the bill to the 
Maine Supreme Court for an advisory op- 
inion as to-its constitutionality and the 
court held that the bill proposed an invalid 
diversion of funds. In South Carolina, the 
senate passed such a bill, whereas the 
house passed a bill to strengthen the Fin- 
ancial Responsibility Law along the lines 
of the laliemny program. ‘The bills are 
before a conference committee with no 
final decision, as yet, indicated. Similar 
bills in other states do not appear to have 
much strength behind them. 

Although the companies have been mak- 
ing uninsured motorist coverage volun- 
tarily available for some time, the enact- 
ment of statutes mandatorily requiring 
such coverage in all automobile liability 
policies issued in the state in New Hamp- 
shire, in 1957, and in Virginia, in 1958, has 
stimulated further interest in such legisla- 
tion this year and bills, based upon either 
the New Hampshire or Virginia pattern, 
have been introduced in 9 states. In Ore- 
gon, a New Hampshire-type bill was en- 
acted. In California, a variation of the 
New Hampshire Law, requiring such man- 
datory coverage but providing that by 
agreement between the assured and the 
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company the application of such coverage 
can be waived, has passed one house and 
indications are that it may be enacted. A 
New Hampshire-type bill has also been 
reported favorably in Connecticut. 

Bills to strengthen the financial responsi- 
bility laws, along the lines of the industry 
program, have been enacted thus far in 
Nebraska, Tennessee and Washington 
and are expected to be adopted in several 
other states. 

Liability limits under the financial res- 
ponsibility laws have been increased from 
$5,000 /$10,000/$1,000 to $10,000 /$20,000/- 
$5,000 in Arkansas, North Dakota, Wash- 
ington and West Virginia. It is likely that 
limits will be similarly increased in some 
of the other states. 


In addition to the indicated study of 
the highway problem in California, a senate 
committee has been designated to study the 
problem in Connecticut, the Nevada As- 
sembly adopted a resolution memoralizing 
the Legislative Counsel Bureau to study 
the question and similarly the New Mexico 
House passed a resolution asking the Leg- 
islative Counsel Service to conduct a sim- 
ilar study. In South Carolina, the senate 
continued the study committee. 


Respectfully submitted, Marcus Abram- 
son, Chairman, Robert B. Ely, III, Vice- 
Chairman, John C. Graham, Ex-Officio, 
Walter P. Armstrong, Jr., W. Neal Baird, 
Palmer Benson, Fletcher B. Coieman, 
Frank J. Creeds, James Dempsey, James B. 
Donovan, Frank C. Erwin, Jr., William 
F. FitzPatrick, Holly W. Fluty, Frederick 
M. Garfield, J. T. Hammond, W. H. Hoff-. 
stot, George H. Kline, Joseph F. Murphy, 
Thomas F. Parker, H. Beale Rollins, Na- 
thaniel A. Turner, H. Gayle Weller. 
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Report of Life Insurance Committee—1959 


Price H. Toppinc, Chairman 
New York, New York 


T ITS MEETING at the Greenbrier 

on July 9, 1958, this Committee at- 
tempted to formulate plans for a long- 
range program of educating our members, 
as well as the bar in general, on business 
life insurance. The plan proposed by 
Rowland Long and Edward B. Raub, Jr. 
contemplates preparation of papers and 
possible forms so lawyers would be better 
able to advise clients and prepare agree- 
ments relating to life insurance covering 
various business situations. ‘This would 
include various forms of agreements to buy 
the interest of a deceased stockholder or 
partner under a plan funded by life in- 
surance, and to handle other situations 
involving life insurance in business matters. 


Several other groups, as the American 
Bar Association and the New York State 
Bar Association are contemplating similar 
work, and this program should be co- 
ordinated so as not to be duplicating. 

‘The only case involving life insurance 
decided within the past year that your com- 
mittee felt should be mentioned in this 
report is that of Securities and Exchange 
Commission, as petitioner, against the 
Variable Annuity Life Insurance Company 
of America and Equity Annuity Life In- 
surance Company, which was decided by 
the United States Supreme Court on March 
23, 1959 (79 S. Ct. 618, 3 L. Ed. 2d 640). 


Therein the Supreme Court ruled that 
variable annuity contracts which guarantee 
to the annuitant that upon reaching a 
specified age he will receive periodic pay- 
ments, the amount of which is not fixed 
and has no assured minimum, but will 
vary according to the wisdom of the in- 
vestment policy of the issuer of the annuity 
contract, are not contracts of insurance. 
In consequence, issuers of such contracts, 
not being exempt from federal regulation 
by virtue of the “insurance” exemptions 
stated in the McCarran-Ferguson Act (15 
USC § 1011), the Securities Act (15 USC 
§ 77c (a) (8) ) and the Investment Com- 
pany Act (15 USC §§ 80 a-2 (a) (17), 80a-3 
(c) (3) ) are subject to the registration re- 
quirments of the Securities Act, and must 
comply with the Investment Company Act. 


Respectfully submitted, Price H. Topp- 
ing, Chairman, Edward B, Raub, Jr., Vice 
Chairman, Charles E. Pledger, Jr., Ex- 
Officio, Harold A. Bateman, S. Augustus 
Black, Berkeley Cox, T. DeWitt Dodson, 
Verling C. Enteman, A. C. Epps, Robert 
W. Lawson, Jr., Rowland H. Long, 
Richard B. Montgomery, John G. McKay, 
Jr., Harry S. Redeker, Julius C. Smith, 
Sylvester C. Smith, Jr., Joseph R. Stewart, 
Gerald M. Swanstrom, Leslie R. Ulrich, 
and W. Calvin Wells, III. 
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Report of Workmen’s Compensation and 
Unemployment Insurance Committee—1959 


WituuaM A. KeEtty, Chairman 
Akron, Ohio P 


ORKMEN’S compensation and un- 

employment insurance laws, with 
related problems, continue to increase— 
in number, complexity and lack of uni- 
formity. Thus, the committee limits its 
report to some observations of a current 
nature. 


Of limited interest and effect, but im- 
portant to some of our members and in- 
surance clients, is the amendment of 28 
U.S.C.A., Section 1445, prohibiting the re- 
moval to any United States District Court 
of a civil action in any state court arising 
under the workmen’s compensation law of 
such state. This subject is discussed in 
Columbia Law Review, Volume 58, No. 8, 
Page 1300, December, 1958. 

Workmen’s compensation laws are being 
gradually enlarged by judicial interpreta- 
tion to be workmen’s recreational laws. 
Recreational activities, coffee breaks, per- 
iods of lunch, comfort and rest, are now 
considered by many courts to be incidents 
of employment coming within the purview 
of workmen’s compensation laws, where 
there is an accidental injury or death to 
an employee during such “play” or “rest”. 
This subject was recently discussed at con- 
siderable length in Tocci v. Tessler & Weiss, 
Inc., 147 A. 2nd 783, by the Supreme Court 
of New Jersey. 

Recent cases also indicate an attitude 
of liability upon the part of compensation 
boards and courts in construing “accident”, 
“accidental injury”, “disability” and kin- 
dred terms. ‘This is particularly true in 
claims involving (a) aggravation or ac- 
celeration of pre-existing physical condi- 
tions, (b) nervous tensions, strains, ne- 
uroses, mental and emotional disturbances, 
(c) heart attack and cardiac failures, (d) 
back trouble, and (e) strains and sprains 
of a general nature. In those states in 
which a more conservative view has been 
taken on the subjects of “accident”, “acci- 
dental injury” and “disability”, efforts have 
been or are beng made, by new or amended 
statutory laws to obtain more liberal defini- 
tions permitting allowance of claims, not 
previously deemed compensable. 

Administrative agencies are becoming 


more liberal in estimating percentages of 
permanent partial disability benefits, 
which has substantially increased the costs 
of employers and insurers. Allowance of 
lump sum and settlement applications are 
on the increase in many states, Michigan 
being an exception. In some areas there 
has been an increase in claims and costs 
for impairment of hearing, but recent ex- 
periences, particularly in New York and 
Wisconsin, are causing a further study of 
this type of industrial injury. 

Conflicts of law and _ extraterritorial 
questions arising under workmen’s com- 
pensation laws, continue to plague claim- 
ants, employers and insurers. A recent 
example is Ellis, Admx. v. Garwood, 168 
Ohio St. 241. 


Another recent Ohio case which may be 
of future importance in Ohio and else- 
where, in the field of tort and workmen’s 
compensation law, is Gee v. Horvath, 169 
Ohio St. 14, in which it was held that under 
the workmen’s compensation law of Ohio, 
an employee who has been injured and 
received an award therefor from the indus- 
trial commission, is not precluded from 
maintaining an action against a fellow em- 
ployee for damages for such injuries suf- 
fered as a proximate result of negligence 
on the part of such fellow employee. 


As to unemployment insurance, this 
social and economic problem is and has 
been the subject of current consideration 
by union-management, legislatures and 
courts. The law of unemployment in- 
surance is in a state of growth, with un- 
certainty as to where it will stop and what 
it will cost the public. Problems arising 
thereunder are of a local nature, with little 
uniformity for guidance elsewhere. 


Respectfully submitted: Wm. A. Kelly, 
Chairman, George McD. Schlotthauer, Vice- 
Chairman, L. J. Carey, Ex-Officio, Harri- 
son G. Ball, Jesse W. Benton, Jr., Charles 
W. Bowers, Ellis R. Diehm, ow C. Clam, 
George P. Gardere, Howard B. Gist, Jr., 
James Little, Ivan V. Merrick, Sidney P. 
McCord, Jr., John A. McEachron, Jr., John 
H. Royster, Samuel S. Smalkin, David L. 
Zook, 
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Theory of Liability — Nuclear Energy* 


J. Ourn Waite 
Nashville, Tennessee 
James E. CLark 
Birmingham, Alabama 
Gorpon R. CLOSE 
Chicago, Illinois 
E. A. Cowie 
Hartford, Connecticut 
Taytor H. Cox 
Knoxville, Tennessee 
Freperic C. PARCHER 
Columbus, Ohio 


UCLEAR FISSION had existed only 
N a relatively short time in the minds 
of scientists when it was thrust upon the 
public’s mind by the shock of the news 
of the first atomic bomb in Japan. This 
was followed by a universal feeling of 
uneasiness over the birth of this terrific 
power and force, and to some degree by 
the public’s satisfaction that the United 
States was the only possessor of this great 
secret. There followed the period of se- 
crecy and then the further shock when 
the public learned that an unfriendly 
country had discovered and might even 
surpass our country in knowledge and 
use of nuclear energy and production of 
atomic bombs. 

It is not unusual, therefore, that no 
new doctrine or theory of liability was 
immediately put forward by the lawyers 
or the courts. 

The doctrines or theories of liability 
in all fields grow and naturally follow 
and develop from litigation arising in 
such fields. Although there has _ been 
some litigation in the nuclear energy 
field, any new doctrines or less general 
theories or principles of liability will 
only emerge and become firmly estab- 
lished as litigation becomes more frequent 
in the various states from the use of nu- 
clear energy or the storage and possession 
of fissionable materials. 

The industrial use of fissionable ma- 
terials or nuclear energy will undoubtedly 
increase manyfold in the next few years, 


*This article, and the two which follow, were 
prepared by sub-committees of the Casualty In- 
surance Committee, of which George M. Morrison 
is chairman. See also 26 Insurance Council Journal, 
page 268, issue of April, 1959. 


but unless there are determined efforts 
to get uniform laws passed in the various 
states, the theory of liability will vary 
from state to state. The liability, how- 
ever, of the United States government, 
for the foreseeable future, will be based 
upon and fall within the Federal Tort 
Claims Act. 

Those lawyers who engage in the gen- 
eral practice and have not had occasion 
to consider causes of action growing out 
of nuclear energy will, when they have 
the need or opportunity to read and con- 
sider such problems, be surprised that in 
the relatively short period of time that 
there has been much written by lawyers 
and specialists in this field. However, a 
far greater part of these writings will be 
found to trace the development of the 
atom and of nuclear energy and to give 
broad as well as specialized ee of 
the problems involved and of the risks 
incident to the use of this discovery. 


Those who have prepared this paper 
believe, however, that doctrines and theo- 
ries of liability already well known will 
be applied to injury or damage by ra- 
diation or by explosion but these will 
vary according to the particular facts at- 
tending the injury or damage and, ac- 
cording to the relation of the person dam- 
aged, to the private user of nuclear en- 
ergy or handler of fissionable materials, 
under license from the government. 


It may, however, be possible that some 
new doctrine or theory of liability will 
be developed or set up by the courts as 
a principle required in the administra- 
tion of justice, if it should develop that 
there will be any relatively widespread 
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damage to property or persons by the in- 
creased use of nuclear energy, or storage 
of fissionable materials or by-products. 

In other words, if the splendid record 
for safety in the handling of this great 
power continues, the problem and the 
need for new theories will not be certain 
to follow as would be the case if injuries 
and damage become more frequent and 
especially if there should be a number 
of catastrophes arise out of the use of 
nuclear energy. 


Risk Recognized 


Liability insurance pools have provided 
coverage in amounts that are entirely 
within the ability of the pools providing 
the coverage, but are nevertheless extreme- 
ly large for private enterprise. 

Coverage from these private pools is 
for the “nuclear energy hazard” and is 
generally referred to as “the radioactive, 
toxic, explosive or other hazardous prop- 
erties of source material, special nuclear 
material or by-product material.” It is 
not within the limits of this section of 
this article to discuss any further the 
coverage afforded. However, the Ander- 
son-Price Act affords protection to in- 
dustry, licensees of the government, un- 
der certain conditions and within certain 
limits for loss or damage to the plant 
or facilities of industry, and also provides 
additional protection to the public against 
a loss caused by catastrophe. 

The Anderson-Price Act provides in- 
demnity to the licensees and to anyone 
else who may be liable in any one nu- 
clear incident not in excess of one-half 
billion dollars, subject to the provisions 
and conditions of the act. The Anderson- 
Price Act, however, contemplates no 
change or further coverage for death or 
injury to employees than that provided 
by the workmen’s compensation statutes 
of the various states. Death or injury to 
employees of the government are covered 
by the respective provisions of Federal 
Workmen’s Compensation Act, etc. 

It appears that the best authorities on 
the subject of loss and damage consider 
that such catastrophes are possible but 
they are not probable. 

The Congress of the United States has 
held hearings to determine the possibility 
and probability of danger of loss of life, 
bodily injury or property damage arising 
out of radiation under the well known 
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phrase “fall-out”, storage or contamina- 
tion, and, from some of the articles and 
principally the press, there seems to be a 
wide difference of opinion among some 
scientists on this subject. 

There does not seem to be any wide 
difference of opinion, however, on the 
extent of property damage and resulting 
deaths and injuries to persons, if there 
should occur a catastrophe, and the A- 
tomic Energy Commission in the legislative 
hearings in 1956 stated that it was con- 
ceivable that property damage as high 
as nine hundred million dollars could 
occur in the event of a run away reactor 
and the consequent release of the fission 
products. Others, however, have estimat- 
ed the loss at several times this figure. 
To this must be added bodily injury and 
loss of life which might result in the 
same catastrophe. It is said that, if such 
a catastrophe did occur, areas might have 
to be evacuated. It appears that some 
of this loss at least would be incident to 
de-contamination operations, but the 
problem remains that, even when property 
evacuated has been de-contaminated, its 
value in the market as either real estate 
or personal property would be seriously 
affected by the knowledge that it had at 
one time been contaminated. 

As a result of study and hearings on 
the subject of injury and damage grow- 
ing out of the use of nuclear energy, Con- 
gress passed the Anderson-Price Act which 
became effective September 2, 1957, and 
is carried in the U.S.C.A. Pocket Supple- 
ment, under Title 42, Sections 2012, et 
seq. 
Because of the restricted space in which 
this section on the theory of liability 
must be discussed (and should be dis- 
cussed here) the following will be as 


‘brief as may be possible. 


Federal Torts Claims Act 


I. 


Under the Federal Tort Claims Act, 
certainly at this time and doubtless in 
the foresseeable future, a recovery may 
be based upon negligence in the handling 
of nuclear energy or materials including 
bomb tests, but will not be permitted be- 
cause it resulted from a discretionary act 
or duty on the part of the federal agency. 
It has been said that the federal agency 
has the power to perform its duties in 
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its discretion but not the power or the 
right to do so in a negligent manner. 
This is, of course, a rather fine rule and 
it appears to be very ably presented to- 
gether with a review of other authorities 
in the recent case involving damage and 
death to herds of sheep in Utah growing 
out of nuclear tests in an opinion by 
the United States District Court in Bul- 
loch, etc., et al., v. United States, 133 F. 
Supp. 885. 


Workmen’s Compensation 
I. 


For death or injury to the person of an 
employee engaged in or about plants or 
installations (licensees of the govern- 
ment), where caused by radiation or by 
explosion, etc., the theories of liability 
are and doubtless will remain the same 
as other injuries or occupational diseases 
covered by the workmen’s compensation 
laws of the respective states. 

If, however, in the few states where 
the use of nuclear energy is more wide- 
spread, there should arise any alarming 
number of deaths and injuries to work- 
men, the legislatures of those particular 
states may, because of the novelty of the 
question presented as well as the distress- 
ing nature of the injuries, pass additional 
laws dealing particularly with this type 
of injury or death. 

There will, of course, be a great need 
for uniform laws on this subject through- 
out the fifty states. 


Il. 


The question naturally follows as to 
what would be the liability for injury 
to third persons, for instance, members 
of the employee’s family which would be 
occasioned by radiation transmitted to 
them through the clothing or property 
carried or worn by the employee and 
which became contaminated while the 
employee was on the job. Assuming that 
the employee was not wholly responsible 
for this contamination and, without the 
knowledge of his employer, the liability 
of the employer to such third party 
would be the same as injury or death 
by radiation received by a third party 
direct from the air or some other agency 
from the nuclear installation. 
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Liability Theory—Medical Uses 
I. 


(1) The theory of liability for injury 
by radiation caused by X-ray or the use 
of fission products or by-products in the 
various hospitals, etc., has been more or 
less well established during the recent 
years, principally growing out of injury 
by X-ray, diagnosis, or treatment. 

(2) This theory varies from state to 
state but is now and for the foreseeable 
future should remain the same. 

(3) The general rule would be that 
the doctors would not be liable for a 
mistake in judgment or diagnosis in the 
use of this material but would be liable 
under malpractice for negligent use of 
the same. 


II. 


(1) In some states and under very 
special circumstances, the doctrine of res 
ipsa loquitur is recognized in such cases 
but these are under special circumstances 
and usually attendant to cases where the 
doctor had control of the instrument and 
of the patient, and where it would be 
known and recognized that such an injury 
as would result does not commonly re- 
sult from such practice. These circum- 
stances are, of course, rare. 

(2) Even where the doctrine of res ipsa 
loquitur is recognized in certain cases, it 
does no more than cast the burden on 
the defendant to explain or rebut the 
inference raised. There is, of course, a 
difference as to inference or presumption 
but it is not necessary to lengthen this 
article by the discussion of the same. The 
result is that, if the defendant offers evi- 
dence to explain or rebut in such cases, 
the case is usually one then for the jury, 
unless the explanation or evidence of 
the defendant is so clear and convincing 
that reasonable minds would not differ 
and, in such a case, it is a case for the 
court to direct a verdict. 


III. 


(1) If and as the use of fission products 
and by-products become more frequent- 
ly used in hospitals, and even now, the 
general rule varies from state to state 
but seems to be that those who store 
such materials must use such care as or- 
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dinary prudent doctors or hospitals would 
use under similar circumstances. 

(2) This theory may well develop in 
any localities, however, if injury or dam- 
age results frequently from such storage 
of these materials into the theory of lia- 
bility requiring the highest degree of 
care and human foresight in the storage 
and handling of such materials prior to 
the actual use of the same in treatment. 


Radiation Injury Resulting From Release, 
Escape or Contamination From Products 
Used or Stored by Private Industry 


I. 


Certainly in this case the minimum de- 
gree of care would be that care ordinarily 
exercised by private industry under simi- 
lar circumstances and conditions. Al- 
though here again if widespread use of 
these materials by private industry should 
result in frequent or numerous injuries, 
the courts in many states, if not in most 
states, may be expected to follow the 
rule that such materials must be handled, 
stored and used by private industry in 
the exercise of the highest degree of care 
and human foresight. 


Liability Without Fault 


I. 


(1) Although courts and lawyers gen- 
erally, based upon our experience and 
tradition in the common law, dislike and 
disapprove of the theory of “liability 
without fault”, this doctrine or theory 
cannot be discounted in consideration of 
this subject. 

(2) In those states which adopt the 
“absolute liability rule” in the use and 
storage of dynamite and explosives, it is 
reasonable to expect that they will adopt 
the absolute liability rule in the event of 
a run away reactor, or in the event of 
the storage of fissionable materials or 
by-products contrary and in violation of 
any local or state law, or in the event 
of any explosion which might result from 
such storage or use. It is not intended 
here, by lawyers in the drafting of this 
article, to intimate that the storage of 
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fissionable materials by industry would 
result in an explosion for this is within 
the scientist’s field, but it is within the 
field of the lawyer to say if such explo- 
sions did result and certainly if there 
were any relative frequency about them, 
the theory might be expected as absolute 
liability. 


Negligence Per Se 


I. 


In all states recognizing the theory of 
negligence per se for the violation of any 
law, ordinance or the rules and regula- 
tions promulgated by the fire marshals 
or bureaus controlling the storage and 
transportation of explosives, it would ap- 
pear that the same theory of liability 
would be applied to the storage or trans- 
portation, use or manufacture of fission- 
able materials or by-products. It appears 
logical that courts would hold that if 
industry or others used, transported or 
stored such materials in violation of rules 
of safety promulgated by the Atomic En- 
ergy Commission or by the government 
to cover such use, transportation or stor- 
age by the licensees and others, a viola- 
tion of these rules as well as a violation 
of any federal, state or local provision 
would be considered as negligence per se. 


The Ordinary Prudent Man 


L 


(1) Lawyers and courts generally are 
reluctant to place liability on any person 
who conducts himself as the ordinary 
prudent man might or does under similar 
circumstances, and doubtless under many 
situations the same rule of negligence will 
apply in the nuclear energy field. 

However, it must be remembered that 
this force now discovered and rapidly be- 
coming available is based upon a prin- 
ciple which, according at least to the 
press, could destroy civilization as we 
know it and, therefore, we cannot expect 
the standard of ordinary care to be ap- 
plied by the courts under all circum- 
stances in this new field. 
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Venue of Actions for Injuries to Persons or 
Property Arising Out of the Use of Atomic Energy* 


Tuomas P. Curtin 
Reading, Pennsylvania 


W. Kart Faust 
New York, New York 


RayMonpD J. Moore 
Milwaukee, Wisconsin 


TuHeEopoRE C. PILCHER 


Norfolk, 


Virginia 


WILLIAM S. SCHRADER 
Chicago, Illinois 


MPLICIT IN the title of this article 
I is the question whether a problem of 
venue exists at all in atomic energy cases. 
Is there something so unusual about an 
action for injury or damage arising out 
of the use of atomic energy that requires 
us to re-examine long-standing rules of 
venue pertaining to other civil actions? 

The type of actions with which we 
are concerned results from the conse- 
quences of what the Atomic Energy Act 
euphemistically labels a “nuclear inci- 
dent”—an occurrence resulting in injury 
or damage because of the radioactive, 
toxic, explosive or other hazardous prop- 
erties of nuclear materials. 


When the destructive capacities of such 
materials became known, immediate ef- 
forts were made to determine the proper 
framework for the adjustment of result- 
ing legal problems. As is characteristic 
of our legal institutions, initial efforts 
were in terms of fitting the new social 
problem into existing molds. This tech- 
nique is illustrated by present inquiries 
concerning the application of rules of 
absolute liability, of the concepts of nui- 
sance, of res ispa loquitur and eminent 
domain to nuclear incidents. Perhaps no 
satisfactory solution will be found along 
such routes. It may be that entirely new 
legal concepts will be needed to cope 
with the problem. But such inquiries are 
beyond the scope of this article. We are 
confident that the ingenuity of the bar 
and the peculiar genius of our legal sys- 
tem will eventually devise an orderly 
method for the determination of liability 


in the atomic age. 


*See footnote, page 339. 


So far as our particular problem is 
concerned, we do not find such great 
variance from the conventional cases of 
tort liability as would bring to attention 
any crucial venue problem. Perhaps the 
outstanding differentiating attribute of 
nuclear incident is its capacity for in- 
fliction of long-range injury through wide- 
spread radioactive fall-out or contamina- 
tion. But by now we are accustomed to 
deal with instances of injury and dam- 
age occasioned to an innocent person far 
removed from the source of the miscon- 
duct. Since parallels are available in our 
law, it seems in order to look briefly into 
existing venue rules from the viewpoint 
of atomic energy cases to see if any dif- 
ficulty appears on a closer examination. 

Venue originally meant the place from 
which jurors were summoned to West- 
minster, and later the county in England 
where trial was held. Today it refers to 
any direction in a statute concerning the 
place of trial, which may be waived by 
the parties. The only conceptual distinc- 
tion between venue and jurisdiction is 
that improper venue must be objected 
to at the beginning of the proceedings, 
or it is waived. 


Venue being in all instances statutory, 
we are concerned not only with the re- 
quirements of the various applicable acts 
of Congress, but with the venue statutes 
of each of the several states. The place 
of trial within a state is usually treated 
as a question of venue, which may be 
waived, except with respect to actions re- 
lating to land, where the problem is con- 
fused. The proper on of trial as be- 
tween courts of different states is gen- 
erally considered to be a matter of juris- 
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diction rather than of venue. Among federal 
courts the determination of which district 
is the proper place of trial involves ques- 
tions both of jurisdiction and of venue. 

In terms of present conceptions, a 
would-be suitor who has suffered injury 
or damages as the result of a nuclear 
incident must have a plausible argumen- 
tative answer to each of the following 
questions before -he brings his action in 
any court: 


1. Has the court jurisdiction over the 
subject matter? 

2. Has the court jurisdiction over the 
person of the defendant or any of 
his property? 

3. Has the action been brought in the 
proper venue? 

4. Is there any statute or doctrine un- 
der which a court otherwise quali- 
fied to proceed with the case may 
or must refuse to entertain it because 
another place of trial would be pref- 
erable? 


Such is the framework of the concep- 
tions which relate to the place of trial. 
It is obvious that in a philosophic ap- 
proach to jurisdiction, the problem of 
venue becomes a minor part of a large 
picture. 

For the purpose of our discussion, we 
may examine three types of lawsuits 
which one who has been aggrieved by a 
nuclear incident may contemplate: (1) 
an action predicated upon the Federal 
Tort Claims Act against the United 
States, a large operator in the field of 
nuclear energy; (2) an action in a fed- 
eral court against a private person; and 
(3) an action against a private person 
in a state court. 

Suits against the United States for dam- 
ages as a result of a nuclear incident are 
maintainable under the Federal ‘Tort 
Claims Act, 28 U.S.C., Sec. 1346 (b). 
The action is necessarily in a United 
States District Court and personal juris- 
diction is not a problem. Venue is con- 
trolled by 28 U.S.C., Sec. 1402 (b). Venue 
lies either in the district where the plain- 
tiff resides, or in the district of occur- 
rence of the act or omission. We find no 
cases so stating, but we take the latter 
to mean exactly what it says, which would 
seem to rule out the place where the in- 
jury was inflicted in those cases where 
inter-state tort questions arise, unless such 
happened to be the district of the plain- 
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tiff’s residence. The choice of forum avail- 
able to a suitor under the Federal Tort 
Claims Act would seem to satisfy the 
needs of any ordinary litigant, and we 
do not conceive that the fact of injury 
by.radiation rather than by automobile 
collision should have any different ef- 
fect. ‘ 

Private suits for damages as a result of 
nuclear incidents may be brought in the 
federal court where jurisdiction is found- 
ed upon diversity of citizenship. We are 
not aware that under existing statutes the 
jurisdiction of that court may be other- 
wise invoked. Venue in diversity cases is 
governed by 28 U.S.C., Sec. 1391 (a), 
which provides that suit may be brought 
in the district where all plaintiffs or all 
defendants reside, again assuming per- 
sonal jurisdiction can be had in either 
of such districts. The residence of a cor- 
poration for the purposes of venue is 
defined in Sec. 1391 (c) as the district 
in which it is incorporated, licensed or 
actually doing business. Here a caveat 
should be noted as illustrated by the 
thoughtful opinion of Judge William J. 
Campbell in Rensing v. Turner Aviation 
Corporation, 166 F. Supp. 790 (U.S.D.C., 
N.D. IIL, 1958). The court points out 
that the determination of what consti- 
tutes “doing business” under state law for 
the purpose of testing the validity of 
service of process in a diversity case may 
be far different from that which consti- 
tutes “doing business” under the federal 
venue statute which must be interpreted 
according to federal law. Thus a corpora- 
tion may be held to be doing business in 
the district so as to confer jurisdiction over 
it but yet be entitled to dismissal or trans- 
fer because it is not doing business under 
Sec. 1591 (c). 

But these are the problems that beset 
us daily in actions of all types, and suits 
as a result of injuries from atomic energy, 
if unique in other respects, present noth- 
ing new in this context. Here again the 
choice of forum is sufficiently broad and 
such changes as may be deemed desirable 
would probably be without reference to 
the particular cause of action involved. 

Lastly we consider the private suit in 
a state court, there commenced either be- 
cause diversity is lacking or federal juris- 
diction is otherwise deemed undesirable. 
Again the question of jurisdiction is the 
primary limiting factor. It is by no means 
a fact that all nuclear installations will 
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be operated by giant industrial firms 
amenable to service throughout the Unit- 
ed States. In all likelihood it will be nec- 
essary for the aggrieved plaintiff to go 
to the defendant in order to secure serv- 
ice of process, unless the latter is a resi- 
dent of a state which has passed what for 
lack of a more descriptive term we may 
label an “extra-long arm” statute. The 
state of Illinois, for example, permits 
personal service outside of its territorial 
limits upon anyone who has committed 
a tortious act within its borders. (Chap. 
110, Secs. 16 and 17, Ill. Rev. Stat. 1959). 
It remains to be seen whether the emis- 
sion of radioactive material in California, 
causing radiation sickness in Illinois con- 
stitutes the commission of a tortious act 
within that state. 

The question of intra-state venue has 
been quite troublesome to the majority 
of American courts and legislatures. The 
problem is handled in the state by lay- 
ing venue in one or more of the follow- 
ing ways: in the county of defendant's 
residence; in the county where defendant 
can be served; in the county where either 
plaintiff or defendant resides; in the coun- 
ty where defendant owns property or 
conducts business; or in the county in 
which the transaction or some part there- 
of occurred out of which the cause of 
action arose. 

Permitting the place of trial in a coun- 
ty in which the transaction or some part 
of it occurred, forecasts a greater inci- 
dence of intra-state cases as a result of 
atomic radiation which will, in addition 
to requiring decisions as to choice of law, 
necessitate the determination for the pur- 
pose of venue of just where the transac- 
tion and its parts occurred. The majority 
of opinion today seems to adopt the “im- 
pact theory”—the place of the tort is the 
place of injury. This place will very like- 
ly be different from the place of the oc- 
currence of the act or omission as re- 
quired in the venue statute applicable 
to the Federal Tort Claims Act. 

As is perfectly apparent, we have not 
attempted to exhaust the law of venue 
even within the limited jurisdictions ex- 
amined. Nor have we undertaken to 
answer all of the questions that we have 
suggested. We have merely attempted to 
point up the fact that the venue prob- 
lems which have been with us for some 
time will continue to be with us in atomic 
energy cases. In some instances, they may 


INSURANCE COUNSEL JOURNAL 


Page 345 


be intensified. But, in general, they will 
not be unique to this new branch of the 
substantive law. 

However, one exception readily comes 
to mind that may prove characteristic of 
these cases and which may make them 
unique. That exception is the horrifying 
possibility of an utter catastrophe which 
could affect thousands or millions of peo- 
ple in widely separated places through- 
out our country and across our borders 
far from the place of origin of the “in- 
cident”. The capacity for injury and de- 
struction contained in nuclear devices of 
all sorts is beyond the experience of the 
law. The possible multiplicity of suits, 
with the staggering cost of defense and 
anticipated divergent results should give 
us some pause. The threat of such a con- 
tingency brings up the thought of de- 
veloping a method of consolidating or 
concentrating those actions in some way 
not presently feasible through transfer 
statutes. 

Puny parallels do exist. For example, 
adequate means have not yet been de- 
vised to curtail the possible multiplicity 
of actions for libel and slander which 
may result because of our mass communi- 
cation media. A more encouraging illus- 
tration is the admiralty proceeding for 
limitation of liability whereby all claims 
arising out of a single marine disaster 
can be marshalled into one action. 

A limited step in this direction in the 
field of atomic energy has already been 
taken by the federal government. In the 
Atomic Energy Act, provision has been 
made (42 U.S.C., Chap. 23, Sub-Chap. 
13, Sec. 2210 (a-l)) for indemnity by the 
commission to its licensees and contrac- 
tors for public liability arising out of a 
nuclear incident in excess of their fi- 
nancial protection, otherwise required, to 
a limit of $500,000,000 upon payment of 
a prescribed “premium”. In aid of this 
indemnity procedure, ‘the commission or 
licensee may apply to the bankruptcy 
court having venue over the location of 
the incident and, upon a showing that 
the liability will probably exceed the lim- 
its of its financial protection and the in- 
demnity provided, may have appropriate 
orders entered including orders limiting 
the liability, staying the payment of 
claims and the execution of judgments, 
apportioning payments to claimants, etc. 
But this provision does not appear to 
affect the prosecution of thousands of 
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suits throughout the country that would 
be born of an atomic catastrophe. 


If the law develops so as to apply strict 
liability for nuclear incidents, then the 
interpleader provisions of the federal 
statutes, (28 U.S.C., Sec. 1335, 1397), 
which at present are of only limited use, 
may provide a solution, since they are 
broad enough to be effective in an inci- 
dent causing widespread injuries, where 
the proper conditions exist. Since, unlike 
the usual interpleader statute, they per- 
mit the defendant to contest his liabilit 
to the interpleaded parties, a little oud 
ening of their provisions would be all 
that would be necessary to take care of 
the usually anticipated situation involv- 
ing a large nuclear incident. 


Certainly, if the problems of venue and 
jurisdiction are resolved in atomic energy 
cases so that an injured person may bring 
an action against the wrong-doer at the 
place where the injury occurred, then, 
out of fairness to the defendant these 
statutes would have to be invoked where 
possible unless, by the time such an in- 
cident occurs, other and better provisions 
for giving relief to the defendant have 
been enacted into the statutes. The law, 
and particularly the law of torts, is not 
static, and it is quite safe to predict that 
venue difficulties are not going to stop 
the granting of relief to injured persons 
who have suffered in a nuclear incident, 
and that venue concepts will be stretched 
or venue statutes will be amended to 
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make the remedy available in the juris- 
diction of the injury. That being so, it is 
equally predictable that if such conces- 
sions to plaintiffs cast an undue burden 
upon the defendant, as they most likely 
will, provisions will then have to be 
made to alleviate the burden. Since such 
incidents are likely to be interstate, the 
federal government will have to provide 
the remedy. Another prediction which is 
not quite so safe, is that such remedy 
will be along the lines mentioned above. 

In view of the major problems con- 
nected with injuries arising out of the 
use of atomic energy, venue of actions 
emanating therefrom is only a minor facet 
of the whole picture, which will be re- 
solved by improvisations of existing rules, 
which improvisations may in themselves 
prove to be adequate until the use of 
such energy multiplies to such an extent 
that new venue rules to cope with the 
problem will be adopted. However, it is 
not expected that any change in such 
rules will take place until the need for 
such change is amply demonstrated by a 
denial of remedy to many persons be- 
cause of existing rules. In other words, 
it is not visualized that a change will be 
made in anticipation of a future need. 
Furthermore, in view of the stringent 
safety measures required to surround the 
use of atomic energy, it may well be that 
no catastrophe will arise to create a de- 
mand for changes in venue rules, and the 
rules will remain the same in the coming 
atomic age as they now exist. 
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HE QUESTION propounded con- 

cerning the problem of establishing 
a reasonable and Fa period or periods 
within which radiation injury actions 
must be brought, by its very narrowness, 
creates a complexity of thinking in ar- 
riving at or presenting an intelligent an- 
swer to the question. 

As is true in the majority of “new 
situations involving the field of torts, we 
do not find much literature, nor many 
cases which can be cited to present the 
majority or minority view in connection 
with the problem. 


” 


Thus, this paper must be a “pioneer- 
ing” presentation premised upon our con- 
sidered conclusions arrived at after re- 
search and study of all the material avail- 
able on this question. 


In approaching the problem, it was 
thought that consideration must first be 
given to why there are statutes of limi- 
tations and the reasons for the various 
states and the United States establishing 
certain time limitations for the bringing 
of actions for injuries. 

The primary reason for having a “time 
limit” for initiating a claim for injuries 
was for the purpose of protecting the 
party against whom such an action could 
be brought. It was considered by all leg- 
islators that it was just and reasonable 
to require an injured party to make claim 
against the responsible party within a spe- 
cific period of time. The law makers con- 
cluded no party responsible for causing 
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injury should be required to forever be 
subject to the filing of a claim or lawsuit 
by the injured complainant because fraud- 
ulent and unjust claims and_ lawsuits 
would thus be encouraged. Further, the 
defendant in such a situation would be 
required to hold himself in readiness at 
all times to defend himself against such 
claims which, like the sword of Damocles, 
would hang poised over his head for the 
period of his life on earth. Such a situa- 
tion, of course, was manifestly unfair. 
Over a period of months and years, clear 
impressions tend to blur and to become 
distorted or forgotten entirely; eye wit- 
nesses die or are far removed and un- 
available to testify; pertinent evidence is 
lost; and physical locations are changed. 
These factors would reduce the trial of 
a tort action to a farcial mouthing of 
past historical “facts” by old and senile 
“witnesses”, if an action or claim for in- 
juries were not barred within a specific 
period in order that the defendant could 
be discharged of responsibility within rea- 
sonable and just period of time; and so 
that our courts would not be subjected 
to the “odor” of a “stale” claim dug up 
after many years to plague and _ harass 
the unsuspecting or innocent defendant. 

Better it is that relatively few honest 
and just claims be “cut off”, than to open 
the door wide to allow the bringing of 
unjust claims for alleged injuries many 
years after the event, which would cer- 
tainly create chaos, and reduce justice 
in our courts to the persuasiveness of the 
best rehearsed “witnesses” being able to 
convince the juries or courts as to their 
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“honesty” in remembering all of the spe- 
cific details of a given fact situation. 

The expanding atomic energy field, 
with its increasing problem of how to 
best protect the public, has now brought 
lawyers and legislators face to face with 
the statute of limitations question as it 
is to be applied to tort claims and work- 
men’s compensation claims arising from 
atomic incidents. 

Thus far, atomic incidents have af- 
fected only a small percentage of the 
public, and whatever biological damage 
has been done has not been accurately 
appraised. But, the potential of catas- 
trophe is so overcoming and awe inspir- 
ing, that we must now devote all our 
intelligence and vigilance to harnessing 
and safeguarding the use of atomic power 
so it can be a useful tool in furthering 
health and education, rather than a two- 
edged sword which in time will inevi- 
tably destroy the human race. 

The cause of injury resulting from the 
production and use of atomic energy is 
bound up in the fields of medicine, bi- 
ology, chemistry, physics, biophysics, ge- 
ology, hydrology, meteorology, biochem- 
istry, agronomy, together with law, phi- 
losophy, sociology, economics and _ reli- 
gion. 


At present, research efforts are being 
directed into the following fields: 


Irradiation effects, molecular 
Irradiation effects, organ systems 
Skeletal system 
Blood and blood forming organs 
Eyes 
Nervous system 
Other organ systems 
Endocrine system 
Irradiation effects, whole body 
Immunity 
Performance 
Life shortening 
Embryological effects 
General 
Combatting irradiation injury 
Environmental] radiation 
Atmospheric monitoring 
Meteorology 
Particle collection 
Biophysics 
Burns and blasts 
Agricultural research 
Animal physiology 
Soil chemistry 
Crop improvement 
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Plant physiology 
Ecology 
Climates 
Soils and landscapes 
Plants and animals 
Biospheric monitoring 
Marine Sciences F 
Oceanography 
Marine biology 
Genetics 
Human 
Mutation rates 
Population 
Other 
Toxicology 
Cancer 
Teletherapy 
Isotope treatment 
Carcinogenesis 
Diagnosis 
Radiation Detection and Measurement 
Radiation physics 
Detectors 
Instrumentation elements and systems 
Photoelectronics 


(From Table 3—pages 20-21—Joint Com- 
mittee on Atomic Energy, February, 
1959) 

A reading of the numerous projects 
now being explored, as quoted above, 
brings the impact of atomic injury liti- 
gation forcefully to our attention. 

Our specific problem is the considera- 
tion of deciding what is a reasonable 
and just statute of limitations to adopt 
in this area of tort law. 

Should the same statute apply to third 
party liability as well as to workmen’s 
compensation claims? 

Should the various states develop their 
own separate laws pertaining to such a 
statute, or should Congress initiate legis- 
lation fixing the limitation period such 
as has been done with the Federal Em- 
ployees Liability Act? 

At present there are compensation laws 
in all states, District of Columbia and 
Puerto Rico. Also, the Federal Employees’ 
Compensation Act and Longshoremen’s 
and Harbor Workers’ Compensation Act 
control certain elements of industry. Some 
of the laws are compulsory or elective in 
character. Some cover specific kinds of 
employment and exempt others. Others 
provide extraterritorial coverage, together 
with coverage for accidental and occupa- 
tional diseases. 


Very few state compensation laws pro- 
y P Pp 
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vide full protection for exposure to ra- 
diation dangers. Most glaring, in consid- 
ering the laws of the individual states, is 
the absence of consideration for the in- 
ability to discover or know of radiation 
injury within the limitation periods now 
established in these laws. 

Probably California, Connecticut, In- 
diana, Maryland, Massachusetts, Michi- 
gan, Minnesota, Missouri, New Jersey, 
New York, Ohio, Pennsylvania, Rhode 
Island, Washington and Wisconsin are 
the only states which would afford work- 
men full coverage when such workmen 
would suffer radiation injury, but here, 
even these states do not now adequately 
provide for protection for the latent pro- 
pensities of radiation injury. 

Wyoming and Mississippi do not pro- 
vide coverage for injury or death due 
to occupational disease. Nineteen states 
and jurisdictions (Alabama, Arizona, 
Colorado, Georgia, Idaho, Iowa, Kansas, 
Louisiana, Maine, Montana, New Hamp- 
shire, New Mexico, North Carolina, Ok- 
lahoma, Puerto Rico, South Dakota, Ten- 
nessee, Texas, Vermont) set up a sched- 
ule coverage providing compensation only 
for certain enumerated diseases. 

In all states, claims would be denied 
if prompt notice is not given the em- 
ployer of the injury or disease and if 
the resulting claim is not filed within 
the required statutory period. 

It is conceded a statutory period is 
necessary in this particular injury field 
of tort law for the reasons set forth above, 
as well as to make possible the soundness 
of insurance coverage written to protect 
against losses arising from such injuries 
and claims pertaining thereto. But, such 
a limitation period should not be es- 
tablished or enforced which deprives the 
injured of benefits and recovery because 
of a willful disregard of the problems 
involved with radiation injuries and dis- 
eases. 

The difficulty in establishing a reason- 
able limitation statute which would be 
fair and just to all parties is demonstrat- 
ed by again considering the laws of the 
various states and jurisdictions consider- 
ing the limitation period. Particularly is 
this true in connection with the applica- 
tion of these various laws in relating 
them to the justice of the case when a 
claim involving a slowly developing dis- 
ease is presented. Many of these laws re- 
quire the filing of a claim or case with- 
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in a certain period after the date of last 
exposure; others require the filing be 
based upon the date of injury or dis- 
ability even when the cause is not known; 
and a few states insist upon fixing the 
time of limitation from the date when 
the symptoms of injury or disease were 
first manifested. 

Thus, it appears a key word is im- 
mediately involved in trying to approach 
the statute of limitation problem intelli- 
gently as it applies to the radiation haz- 
ard question—and that is the word “ac- 
crues.” 


WHEN DOES A CAUSE OF ACTION 
“ACCRUE” INVOLVING RADIATION 
INJURY OR DISEASE SO AS TO 
MAKE WORKABLE AND. JUST A DEF- 
INITE LIMITATION PERIOD? 


Several possible points in time might 
be selected regarding the accrual of the 
cause of action: 


1. The time when the injurious force 
is put in motion. 

2. The time when the injurious force 
contacts the person’s body. 

8. The time when injury occurs. 

4. The time when the injury might 
reasonably be discovered. 

5. The time when the injury actually 
is discovered. 


It should be noted that the second and 
third points listed above may, in fact, 
coincide. Complete and detailed medical 
information is not now available to en- 
able us to determine whether the inju- 
rious force or carrier lies dormant for 
years, or whether it immediately grows 
and infiltrates into various parts of our 
bodies without evidence of injury, and 
eventually to our offspring with injury 
or disease being manifested for the first 
time. 


In the case of direct exposure (explo- 
sion or burn) to radiation, it would be 
fairly easy to tell when the injurious 
force was put in motion, and when the 
injurious force contacted the claimant's 
body. However, if the injury or disease 
develops from a radioactive fallout, it 
would be nearly impossible to determine 
when the injurious force was put in mo- 
tion and, in the absence of a detecting 
device, it would be impossible to tell when 
the injurious force contacted the plaintiff's 
body. As the peacetime use of atomic en- 








Page 350 


ergy expands, it may even be difficult to 
determine when direct exposure occurs. 

If future medical research proves that 
radiation causes injury or disease imme- 
diately, then this manner of defining 
“accrues” is subject to the same infirmi- 
ties as discussed in the preceding para- 
graph. And, if the injury or disease does 
not occur immediately, there will be no 
way of telling when the cause of action 
accrues until the injury or disease mani- 
fests itself. This is, in fact, the fourth al- 
ternative definition. 

The fourth way of defining the word 
“accrues” is to say that the statute of 
limitations starts to run when the injury 
or disease might reasonably have been 
discovered. This would, of course, be a 
jury question, and could only be estab- 
lished by competent medical testimony 
regarding the date when the claimant 
should have realized his complaints were 
sufficiently patent to require medical ad- 
vice, or the date when an examining 
physician should have realized the need 
for further investigation. In most cases, 
it will be impossible to point to a def- 
inite date when the injury or disease 
might reasonably have been discovered, 
but, unlike the preceding method, medi- 
cal testimony should be able to point to 
a final cutoff date. Once this cutoff date 
is established, the present statute of limi- 
tations for personal injury claims should 
be adequate. 

It is recognized that the adoption of 
such a definition may prolong the de- 
fendant’s liability to a point where the 
claim might be said to be stale. Yet un- 
til some method is devised for apprising 
a person that radiation is entering his 
body, it would be harsh to say that the 
cause of action accrues at an earlier time 


or even to say that a person has five, ten 


or even fifty years to bring his suit from 
the time of his exposure. 

Finally, the word “accrues” might be 
defined as the point in time when the 
injury or disease is actually discovered. 
Unlike the preceding definitions, this at 
least has the virtue of being a readily 
determinable date. However, it is felt that 
this would leave the matter too com- 
pletely within the power of the claimant 
to determine when his cause of action 
would accrue. The defendant should not 
be forced to litigate a claim which has 
been rendered more stale by the delay 
of the claimant in contacting a physician, 
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or by the failure of the claimant’s physi- 
cian to correctly diagnose the cause of 
the complaint. 

A concluding word must be said about 
the possibility of mutations occurring in 
succeeding generations. By: holding that 
a cause of action accrues when the in- 
jury or disease might reasonably have 
been discovered, one opens the door for 
lawsuits based on mutations which may 
occur two or even. three generations after 
the ancestor was exposed to radiation. 
While the descendant may have a legiti- 
mate claim against the defendant for the 
injury to his ancestor, it is felt that the 
trial of such a claim would be unwar- 
ranted. Not only would the defendant's 
liability have been prolonged, but the 
memory of the witnesses, if still living, 
and the record of events would undoubt- 
edly be hopelessly inadequate. 

In an effort to insure that such very 
stale claims will not frustrate the pri- 
mary purpose of the statute of limitations, 
it is suggested that the test which was 
laid down by the Ohio Supreme Court in 
the case of Williams v. The Marion 
Rapid Transit, Inc., 152 Ohio St. 114, 
87 N. E. 2d 334, (1949), might be adopt- 
ed. The court distinguished between a 
viable and a non-viable foetus, the for- 
mer having a cause of action. If the cause 
of action for radiation poisoning were to 
be similarly limited to persons “in be- 
ing”, the problem of liability for muta- 
tions would conceivably be eliminated. 

The Ohio Supreme Court, in said case, 
in addition to the facts, argued as fol- 
lows: 


“It is averred in the petition that on 
the 4th day of April 1941, and at all 
times mentioned in the petition, the 
defendant, The Marion Rapid Transit, 
Inc., was the operator of a certain bus 
in and through the city of Marion, 
carrying passengers for hire, and on the 
above-named date, plaintiff ‘was an ex- 
isting, viable child and that her moth- 
er, Ruth Williams, now deceased, was 
then pregnant with her; that said Ruth 
Williams was a paying passenger on 
said bus being operated over and along 
David street in a southerly direction in 
the city of Marion, and had reached a 
point on said street where the same in- 
tersects with Sugar street, when the 
agent, servant and employee of the de- 
fendant corporation, who was operat- 
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ing said bus and acting within the 
scope of his employment, brought the 
same to a stop; and the mother of 
this plaintiff, while attempting to alight 
from said bus, and while in the process 
of alighting, fell from the steps there- 
of, and suffered certain injuries to her 
left side, back, genital organs and a 
severe nervous shock to her entire sys- 
tem, all of which said injuries were 
serious, painful, prolonged and even- 
tually fatal, and which resulted in this 
plaintiff being prematurely born and 
injuring plaintiff otherwise, as _here- 
inafter set forth.’ 


“It is averred further ‘that in the 
fall of her mother, as hereinbefore set 
forth, plaintiff received severe, exten- 
sive and permanent personal injuries, 
as a direct and proximate result of 
which she was turned from a normal 
position in her mother’s womb to a 
lateral position and immediately fol- 
lowing said fall, her mother had labor 
pains which continued until plaintiff 
was born, prematurely within seven 
months. And plaintiff says that as a 
direct and proximate result of the in- 
juries she then and there received, 
through the fall of her mother and the 
premature birth as aforesaid, she was 
born suffering with heart trouble, and 
ever since her birth has been anemic 
and has had spasms, and she has been 
always, and still is, unable to walk and 
talk as does a normal person and is in 
a highly nervous condition; that she is 
suffering from Jacksonian epilepsy and 
she is permanently and incurably crip- 
pled and will be unable to make a 
normal gainful living through her life- 
—* 9 


“An averment in the petition in the 
instant case is that the plaintiff at the 
time of her injury ‘was an existing, 
viable child.’ The word, ‘viable,’ is de- 
fined in the New Century Dictionary 
as, ‘Capable of living; physically fitted 
to live; of a fetus, having reached such 
a stage of development as to permit 
continued existence, under normal con- 
ditions, outside of the womb.’ * * * 


“The pioneer case in this country 
dealing with the right to recover for 
prenatal injuries is Dietrich, Admr., v. 
Inhabitants of Northampton, 138 Mass., 
14, 52 Am. Rep., 242 (decided in 
1884). The facts upon which the de- 
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cision in that case was based were very 
tersely stated as follows: 

“ *The mother of the deceased slipped 
upon a defect in a _ highway of 
the defendant town, fell, and has had 
a verdict for her damages. At the time, 
she was between four and five months 
advanced in pregnancy, the fall brought 
on a miscarriage, and the child, al- 
though not directly injured, unless by 
a communication of the shock to the 
mother, was too little advanced in foe- 
tal life to survive its premature birth. 
There was testimony, however, based 
upon observing motion in its limbs 
that it did live for ten or fifteen min- 
utes. Administration was taken out and 
the administrator brought this action 
* * * for the further benefit of the 
mother in part or in whole, as next 
of kin.’ 

“In that case recovery was denied, 
but the court expressed the query, 
‘whether an infant dying before it was 
able to live separated from its mother 
could be said to have become a person 
recognized by the law as capable of 
having a locus standi in court, or of 
being represented there by an adminis- 
omer °° 


“In the case of Montreal Tramways 
v. LeVeille, 4 D. L. R., 337 (decided 
by the Supreme Court of Canada in 
1933), the court held in favor of re- 
covery | a viable child for injuries 
negligently caused prior to its birth. 
In that case it was pertinently observed: 


“If a right of action be denied to 
the child it will be compelled, with- 
out any fault on its part, to go through 
life carrying the seal of another’s fault 
and bearing a very heavy burden of 
infirmity and inconvenience without 
any compensation therefor. To my mind 
it is but natural justice that a child, if 
born alive and viable, should be al- 
lowed to maintain an action in the 
courts for injuries wrongfully commit- 
ted upon its person while in the womb 
of its mother.’ 


“We agree with the statement which 
is in effect that the fear that the recog- 
nition of a right of action in a case of 
this character will lead to_ others 
brought in bad faith and present in- 
superable difficulties of proof should 
not influence the decision of the ques- 
tion. It is to be hoped that the law 
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will keep pace with science, and cer- 
tainly there has been some _ progress 
in medical science since 1884. * * * 

“In the Dietrich case one test im- 
posed was, ‘whether an infant dying 
before it was able to live separated 
from its mother could be said to have 
become a person recognized by the law 
as capable of having a locus standi,’ 
Let us be reminded that in the in- 
stant case we are dealing with a viable 
child, one capable of living and which 
demonstrated its capacity to survive by 
surviving. * * * 

“To hold that the plaintiff in the 
instant case did not suffer an injury 
in her person would require this court 
to announce that as a matter of law 
the infant is a part of the mother un- 
til birth and has no existence in law 
until that time. In our view such a 
ruling would deprive the infant of the 
right conferred by the Constitution up- 
on all persons, by the application of a 
time-worn fiction not founded on fact 
and within common knowledge untrue 
and unjustified.” 


Reference is also made here to the 
excellent article written by J. Lawrence 
McBride and J. Woodrow Norvell en- 
titled, “The Extension of Tort Liability 
in the Field of Pre-Natal Injuries” ap- 
pearing in the Insurance Counsel Jour- 
nal for January, 1959, where the authors 
make the following comments: 


“Summarizing, there are now tiir- 
teen jurisdictions which have permitted 
recovery since 1946. These states are 
Connecticut, Delaware, Georgia, IIli- 
nois, Maryland, Minnesota, Mississippi, 
Missouri, New Hampshire, New York, 


Ohio, Oregon and the District of Co-. 


lumbia. The trend is so rapid and pro- 
nounced that it will probably be fol- 
lowed shortly in other states as the 
issue presents itself to the appellate 
courts. It is noteworthy to mention that 
California in Norman vs. Murphy, 124 
Calif. App. 2d 95, 268 P. 2d. 178 
(1954); Massachusetts in Bliss vs. Pas- 
sanesi, 326 Mass. 461, 95 N. E. 2d. 206 
(1950), and Cavanaugh vs. First Na- 
tional Stores, Inc., 329 Mass. 179, 107 
N. E. 2d. 307 (1952), have recently con- 
sidered the problem again and _ still 
deny recovery. * * * 

“Summarizing, at the present time 
viability would be required proof in 
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the great majority of the thirteen juris- 
dictions which have adopted the new 
approach suggested by the advance in 
medical knowledge on the subject. This 
argument is most pronounced in cases 
brought under wrongful death statutes. 
However, even this may soon be judi- 
cially abolished in the wake of further 
scientific statutes in the field of con- 
genital deformities or fatalities induced 
or caused through trauma during ges- 
tation. See, Scientific American, Octo- 
ber, 1957.” 


Two cases touching on the problem of 
the statute of limitations as it relates to 
radiation injury are of interest and are 
noted in the paragraphs which follow. 

In the case of LaPorte vs. U. S. Radium 
Cerporation, 13 F. Supp. 263 (D. N. J., 
1935), the plaintiff brought an equity 
action to enjoin the defendants from 
pleading the statute of limitations as a 
bar to the plaintiff's alleged cause of ac- 
tion at law on the ground that the de- 
fendant had been guilty of equitable 
fraud. The plaintiff's decedent had been 
employed by the defendant to apply ra- 
dium paint to the dials of wrist watches. 
She had ceased to work for the defendant 
in 1920, but it was not until 1925 that 
she began to suspect that she might be 
the victim of the newly discovered dis- 
ease, radium necrosis. She had contact- 
ed a doctor and a dentist in 1927 and 
1928, but they assured her that her fears 
were unfounded. It was not until 1930 
that her complaints were diagnosed as 
radium poisoning. A lawsuit was filed 
against the defendant in 1931. The court 
stated that the laws of New Jersey were 
to the effect that the statute of limita- 
tions runs from the accrual of the cause 
of action. There was no citation of New 
Jersey authority or discussion of New 
Jersey law as to when a cause of action 
“accrues” other than the following ob- 
servation: 


“But if the defendant is to be denied 
the protection of the statute of limi- 
tations, the plaintiff's case must be 
based upon the proposition that the 
defendant should have known of the 
harmful effects during the period from 
1917 to 1920. 

“If it is assumed that a cause of ac- 
tion existed in this case in favor of 
the decedent against the defendant, it 
must have accrued some time in the 
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course of her employment in 1917, 1918, 
or 1920, at the latest, when she was 
last exposed to the radium. It is un- 
necessary, if not impossible, to deter- 
mine the exact date. The question has 
not been raised, but, at any rate, if 
the action arose on the last day of her 
employment, the statute would have 
normally barred her remedy sometime 
in 1922, which is at least two years 
before radium necrosis was discovered 
and over seven years before she was 
diagnosed. 

“It is tempting in the light of the 
knowledge of today and the experience 
since 1920 to create the thought that 
the defendant must have been negli- 
gent in some way. Today, industrial 
methods which the defendant then em- 
ployed would not be merely negligent 
but criminal. But it should be care- 
fully noted that this case must be de- 
cided on the facts as they existed in 
the light of the knowledge of 1917 to 
1920. Were safety measures such as 
scientific ventilation, masks, periodical 
medical examinations, abolition of 
brush pointing, and other now known 
precautions to be considered necessary 
as of 1920? 

“Actually, the defendant and its re- 
search bureau failed to anticipate what 
later research and scientific investiga- 
tion proved to be a fact, namely, that 
the defendant’s dial painters in 1920 
were exposed to the gravest of dangers 
in their occupation. 

“The fact is that this experience was 
not brought home to science and medi- 
cine until a considerable number of 
cases such as that at bar had been con- 
sidered and then the knowledge came 
slowly, only to be accepted as fact sev- 
eral years after the first necrosis cases 
were exposed. 


La Porte v. United States Radium 
Corporation, 13 F. Supp. 263, from 
pages 271-272. 


“It can be said that this is a case 
wherein both the plaintiff and the de- 
fendant were ignorant of the existence 
of facts which may have constituted a 
cause of action, the reason for it being 
the fault of neither. Medical and sci- 
entific knowledge had failed to discover 
the dangerous propensities of the oc- 
cupation. The statute of limitations 
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and its exceptions were not conceived 
for this extraordinary situation. 

“Medical and scientific opinion con- 
cerning radium was going through 
changes, slow in process, which were 
the result of an increasing number of 
experiments. There is nothing on which 
a finding of negligence, in failing to 
discover the dangers in the industry, 
could be based.” 


La Porte v. United States Radium 
Corporation, 13 F. Supp. 263, from 
page 276. 


‘The court dismissed the plaintiff's bill 
because, viewed by the medical knowledge 
of 1920, the defendant had not been 
guilty of equitable fraud. The court raised, 
but did not decide the question of 
whether the plaintiff had used reason- 
able diligence in discovering her injuries, 
i.e., whether the radium poisoning should 
have been discovered in 1925 or shortly 
thereafter. 

The other case involving a similar fac- 
tual situation is City of Miami vs. Brooks, 
70 So. 2d 306 (Fla., 1954). The plaintiff 
had received x-ray treatments to her heel 
in 1944, but it was not until 1949 that 
a sore developed. The present lawsuit 
was filed in 1950, ie., six years after the 
treatment. In affirming a judgment for 
the plaintiff, the court distinguished be- 
tween notice of a negligent act, and no- 
tice of the consequences of a negligent 
act. A prior Florida case had involved a 
situation in which a person was struck, 
but did not discover that he had been 
injured until the statute of limitations 
had run. Since the plaintiff in that case 
had had notice of the negligent act, the 
statute of limitations ran from the negli- 
gent act. But in the present situation, 
the court felt that the plaintiff had no 
notice that the x-ray treatments had con- 
stituted a negligent act. Accordingly, the 
court selected the date when the conse- 
quences of the negligent act were first 
noticed. 

Generally, the courts have held that 
the plaintiff’s ignorance of the existence 
of a cause of action will not prevent the 
running of the statute of limitations. 

A widely recognized exception is that 
fraud on the part of the defendant means 
that the cause of action does not accrue 
until the discovery of the fraud or, in 
some jurisdictions, until the fraud might 
reasonably have been discovered. 
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The various states have also reached 
divergent views on the question of when 
a cause of action accrues in malpractice 
suits. Notably, California has adhered to 
the position that the statute of limita- 
tions does not begin to run on a cause 
of action for malpractice until the dis- 
covery of the injury. 

Other exceptions to the general rule 
are underground operations which con- 
stitute a trespass; and claims in warranty 
for defective property. 

Western Germany, in drafting national 
legislation pertaining to nuclear activi- 
ties, in considering the statute of limi- 
tations question, proposed (1) a limita- 
tion period of two years from the time 
at which the claimant becomes aware of 
the damage and the person liable; and 
(2) in any case, a limitation period of 
30 years from the date of the event caus- 
ing the damage. 

Switzerland’s draft concerning such nu- 
clear activities also provided for two sep- 
arate periods of limitation, and directed 
that on the one hand, the period would 
run for two years from the date on which 
the claimant received knowledge of the 
damage and of the person liable; and 
provided a covering period overall of 
ten years beginning with the date of the 
injurious event. 

In December of 1957, the Organization 
for European Economic Co-operation (all 
European countries except Spain and 
countries under Soviet control) adopted 
an international convention, under which 
it began to operate in February of 1958, 
which provided that the period of limi- 
tation would be ten years from the date 
of the nuclear incident, but that any of 
the contracting nations could, by national 
legislation, adopt a shorter period run- 
ning from the date of the damage or 
when the damage may reasonably be pre- 
sumed to have become manifest; and pro- 
vided the ten year period could not be 
extended, unless the state wanted to in- 
demnify the operator of a nuclear in- 
stallation after the ten year period had 
run. 

The European Atomic Energy Commu- 
nity (Euratom) composed of Belgium, 
Federal Republic of Germany, France, 
Italy, Luxembourg and the Netherlands 
adopted a treaty concerned with atomic 
matters on January 1, 1958. A draft in- 
ternational convention drawn by experts 
from these countries provided that the 
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period of limitation would be five years 
from the date of the incident, with the 
further requirement that the claimant 
give proper notice to the required author- 
ity as soon as the claimant became cer- 
tain of the claimed injury or damage, 
stating the name of the party the claim- 
ant considered liable; and that thereafter 
the claimant must support the claim by 
setting forth an extract of the prior noti- 
fication. 

The International Union of Producers 
and Distributors of Electrical Energy 
(UNIPEDE) in Europe entered into an 
international agreement (preliminary in 
nature) in February of 1958 in Milan, 
Italy. Delegations from Belgium, France 
and Italy agreed to the preliminary draft. 
The draft suggested two periods of limi- 
tation, also. The overall period from 
which the period of limitation would run 
from the date of the incident was left 
open, but strangely enough the signators 
decided that only a three month period 
was reasonable and just as a period of 
limitation dating from the date on which 
the claimant became aware of the injury 
or damage. 

Thus, it becomes apparent that the 
legislators and experts in Europe are con- 
cerned equally as much as we are in the 
United States about the problems of ren- 
dering justice to the injured or diseased 
claimant; and in encouraging contractors 
and private industry to venture into this 
vital and important industry by assuring 
them protection under the laws of the 
various nations as to the important ques- 
tion of a fair and reasonable limitation 
period. 

As has been pointed out above, it may 
be twenty or more years (even up to fifty 
years) after a person has been exposed 
to a radiation hazard before the injury 
or disease appears or is known and can 
be traced back as to origin and identity. 
Therefore, it is of utmost importance, 
in order to afford full protection and 
justice to the unfortunate victim, that 
the statute of limitations in these cases 
be based on the date the victim has 
knowledge of the nature of the injury or 
disease and its relation to his job or 
circumstances surrounding the incident. 

In carefully considering all of the fac- 
tors involved in the problem, it would 
seem necessary that the date of injury or 
disease and the date when the victim 
first knows of the cause of the injury 
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or disease must be worked into a statute 
of limitations in order to protect the 
victim as to third party actions, as well 
as workmen’s compensation claims. 

The 1956 Atomic Energy Committee 
of the International Association of In- 
dustrial Accident Boards and Commis- 
sions made the following recommenda- 
tion in connection with the problem of 
a reasonable time limit in connection 
with radiation injuries: 


. . To assure full protection of 
the worker in such cases, it is suggested 
that requirements that exposure occur 
within a specified period be eliminat- 
ed and the time limitation in filing 
of claims not begin to run until the 
date on which the employee has knowl- 
edge of the nature of his disability and 
its relation to his job and until after 
disablement. It is suggested that the 
time limit should be at least one year 
after such date.” 


Also, the following statute was pro- 
posed as suggested state legislation: 


“Section -.... The time for filing 
claims shall not begin to run in cases 
of latent or undiscovered physical or 
mental impairment due to injury (in- 
cluding disease) until (1) the person 
claiming benefits knew, or by exercise 
of reasonable diligence should have 
known, of the existence of such im- 
pairment and its causal relationship 
to his employment or (2) after dis- 
ablement, whichever is later, Provided, 
that in any such case in which indem- 
nity benefits have been paid, the claim- 
ant’s right to compensation is preserved 
without time limitation.” 


The interest in the establishment of 
a fair and just statute of limitations in 
the radiation hazard field was further 
demonstrated in the hearings conducted 
by the Research and Development Sub- 
committee of the Joint Committee on 
Atomic Energy in Washington, D. C., on 
March 10 through March 19, 1959. 

Through the aid of Tracy L. Evans, 
Editor of the Atomic Industry Reporter, 
excerpts from the statements of eight 
witnesses who testified before the Sub- 
committee on the question of the statute 
of limitations are set forth here, as fol- 
lows: 


1. W. A. McAdams, General Electric 
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Company, Schenectady, New York: 

“The time limit for filing a claim 
for slowly developing diseases, in- 
cluding diseases due to radiation, 
should run from the date of dis- 
ability. (This is presently true for 

over 75% of the covered work force.)” 
. Hubert Yount, Liberty Mutual In- 
surance Company, Boston, Mass.: 
“It will be several years at least 
before delayed emergence injuries 
from today’s exposures present a 
problem. There is ample time for 
careful and intelligent study by those 
interested, of the problems arising 
from the increasing exposure of 
workers to radiation and for appro- 
priate action by state legislatures.” 
3. Harry Nelson, former director, Wis- 
consin Department of Workmen’s 
Compensation: 

“Many states bar claims unless no- 
tice of injury is given within 30 
days after injurious exposure has 
ceased, or after disability has first 
resulted. Although the employee may 
have symptoms, or even actual dis- 
ability, he may not learn for a long 
time that his condition was caused 
by work exposure. The same is true 
as to the filing of claim. An em- 
ployee obviously cannot file his 
claim until he learns that he can 
show that his injury has resulted 
from industrial exposure. Eighteen 
state laws bar compensation claims 
where disability occurs more than 
one to five years after exposure. 
Some specify time bars which run 
from a date of disability or from the 
time the worker first discovered 
symptoms of disease, and some few 
from the time when he reasonably 
should have known not only the na- 
ture of his disease but its relation 
to employment. If cases of radiation 
are to be protécted, these statutes 
must be written so that claims may 
be filed within a reasonable period 
after disability (or the necessity for 
treatment) has transpired, and addi- 
tionally, not until after the employee 
knows, or should know, the nature 
of his disease and its relation to 
employment. If all cases are to be 
protected, there can be no _ limit 
other than this for the filing of 
claim.” 

4. Norman A. Erbe, Attorney General, 


ho 
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State of Iowa, and Chairman of the 
Committee on Atomic Energy Law 
of the National Association of At- 
torneys General: 

“We propose that workmen’s com- 
pensation laws include a_ fexible 
time limit in which claims must be 
filed. Provisions in state laws vary 
greatly regarding the time in which 
a claim must be filed. Apparently 
only two laws provide adequate cov- 
erage for slowly developing diseases. 
In the case of radiation disease, a 
worker may not know that he is suf- 
fering from such a disease until 
many years after the date of last ex- 
posure. It may be ten, twenty, or 
more years after exposure before a 
worker becomes disabled and _ has 
knowledge that the condition requir- 
ing treatment is directly related to his 
radiation exposure while on the job. 
To protect the worker in such cases, 
it is necessary, therefore, to base the 
time limit on the date of his knowl- 
edge of the nature of his disease and 
its relation to his job. A worker may 
not realize until after he becomes 
disabled that a workmen’s compen- 
sation claim must be filed in order 
to receive the benefits of the law. 
For this reason it is important to 
include both date of disablement 
and date of worker’s knowledge of 
disablement to assure that the work- 
er is fully protected.” 

J. Dewey Dorsett, General Manager, 
Association of Casualty and Surety 
Companies, New York, New York: 

“Another problem that has been 
mentioned with respect to radiation 
cases is that of time limits. Compen- 
sation laws contain two types of lim- 
its in this respect. One, which is 
found in all states, relates to the 
time within which claim must be 
made. This usually runs from the 
date of injury or disability. The 
other, which is found in about half 
of the states, specifies the time in 
occupational disease cases within 
which disability or death must oc- 
cur after last exposure. These were 
provided to bar speculative claims, 
the relationship of which to the em- 
ployment would at best be question- 
able. However, with respect to la- 
tent radiation injuries which may 
not manifest themselves for some 
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time, they might serve to bar legiti- 
mate claims. Many states do not 
have any such provisions and others 
have extended this period with re- 
spect to radiation injuries and in 
some instances other types of occu- 
pational diseases. Legislation on the 
subject has been introduced in at 
least 14 states this year. It should 
be recognized that in those states 
where radiation injuries are covered, 
compensation would be paid for the 
acute cases where the effects of ex- 
posure would soon be apparent. As 
far as long delayed latent cases are 
concerned, it is very likely that re- 
medial legislation will be enacted 
prior to the occurrence of disability. 
Insurance companies have recognized 
the desirability of legislative remed 
in this area also and have called the 
attention of industry and other in- 
terested parties to this point.” 


. Herbert K. Abrams, M.D., Medical 


Director, Union Health Service, Inc., 
Chicago, Illinois: 

“All states have statutes of limi- 
tation applying to the period within 
which claim must be made to prove 
valid. There are two types of limi- 
tations and the distinction is im- 
portant: (a) those limits which start 
from the date of last exposure or the 
last day of work for the employer 
and (b) those which do not begin 
to operate until the date of dis- 
ability or the time it could reason- 
ably be expected to be discovered. 
Obviously, the first type of limita- 
tion will result in excluding many 
valid claims because of the long la- 
tent period between the time of ex- 
posure and the time of manifest dis- 
ease. Eighteen laws today bar com- 
pensation claims to workers whose 
disability occurs from as little as 
three months to five years after the 
exposure, the most common being 
one to two years. As we have already 
seen, the average latency period is 
so long, that such limits are fre- 
quently the equivalent of exclusion. 
Workers who change jobs and later 
develop radiation injuries may be 
barred from filing a claim even when 
a causal relation to employment 
could be readily identified and even 
where it could be shown that the 
person had no means of discovering 
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the disease at a time much earlier 
than he made his claim. Moreover, 
ironically, since the disability would 
have an occupational causation, such 
a worker might also be denied the 
benefits of group disability plans in 
effect in many companies. Such stat- 
utes of limitation have already been 
successfully employed against claims 
of injured workers for radiation and 
other occupational diseases.” 

7. Ned J. Parsekian, Chairman, Atomic 
Energy Committee, International As- 
sociation of Industrial Accident 
Boards and Commissions, Bureau of 
Labor Standards, U. S. Department 
of Labor: 

“Statutory time limitation on 
claims should run from the date on 
which the employee has knowledge 
of the nature of his disability and 
its relationship to his employment. 
Forty-eight states do not base the 
time limit for filing a claim for oc- 
cupational disease upon the date of 
the worker’s knowledge of disable- 
ment. As the manifestation of radia- 
tion injury may remain latent for 
as long as 30 years from exposure, 
the protection offered is illusary in 
these states.” 

8. Ashley St. Clair, Counsel, Liberty 
Mutual Insurance Company, Boston, 
Massachusetts: 

“The time within which a claim- 
ant must give notice or file claim 
should not begin to run uniil he 
knows or ought to know the nature 
of his disability and its relation to 
his employment.” 


Even though there is some repetition 


in viewpoint, in order to completely 
round out our research concerning the 
statute of limitations question, there are 
quoted below excerpts from papers and 
addresses of experts concerning the ques- 
tion which can be found in the Joint 
Committee on Atomic Energy Print for 
February of 1959, entitled, “Selected Ma- 
terials on Employee Radiation Hazards 
and Workmen’s Compensation”: 


“One of the major gaps is the time 
limit for filing claims. Almost all the 
laws fail to recognize the latent nature 
of radiation diseases with the result 
that the time limit for filing claims 
may expire before the worker knows 
that he has suffered a radiation injury 
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due to his job. About one-third of the 
laws have inadequate or no coverage 
for radiation diseases. Limitations on 
medical benefits for radiation injuries 
apply in about one-third of the laws. 
Very few of the jurisdictions provide 
for supervision of medical care. Less 
than half of the laws contain any pro- 
vision on rehabilitation. Only one-third 
of the laws include radiation injuries in 
the coverage of the subsequent injury 
funds.” 


(From page 81 of said Joint Com- 
mittee on Atomic Energy Print—Feb- 
ruary, 1959.) 


“Fifteen States require a claim to be 
filed within a specified period from 
date of disablement. In six of these 
15 States it is also required that it be 
filed within a certain period from date 
of last exposure. 

“In four States, the time limit is 
based entirely on date of last exposure, 
varying from one to three years after 
such date. 

“The date of injury is the basis for 
determining time limit for filing claim 
in 13 States. In three of these 13 States, 
the date of last exposure is also in- 
cluded in determining the time limit. 
The date of injury in occupational dis- 
ease cases usually is not spelled out 
in the law. Generally it is a matter 
for interpretation. 

“In four States, the date of mani- 
festation of symptoms of an occupa- 
tional disease constitutes the date from 
which the time limit begins to run. 

“The date of worker’s knowledge 
that he has an occupational disease is 
the test for tolling the time limit in 
six States (California, Delaware, New 
Jersey, New York, Washington, and 
Wisconsin). However, in two of these 
States (Delaware and New Jersey), the 
date of last exposure is also used and 
serves to restrict the time within which 
the claim must be filed. In two other 
States, California and New York, both 
date of worker’s knowledge and date 
of disablement are specified as the re- 
quirements for determining when the 
time limit begins. 

“It is difficult to evaluate the effect 
of some of these time limit provisions 
on coverage of radiation injuries since 
much depends on the interpretation 
given to them by the courts. On the 
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basis of the specific provision in the 
law, however, only the California and 
New York laws meet the standard rec- 
ommended by the IAIABC in its A- 
tomic Energy Committee Report for 
1956. This report recommends that ‘the 
time limitation in filing of claims not 
begin to run until the date on which 
the employee has knowledge of the na- 
ture of his disability and its relation 
to his job and until after disablement’. ” 

(From page 86 of said Joint Com- 

mittee on Atomic Energy Print—Feb- 

ruary, 1959.) 

“In the adjudication of a claim for 
alleged occupational injury involving 
an exposure to an industrial toxin not 
greater than the well established thres- 
hold limit, the testimony from recog- 
nized, competent medical experts as to 
the absence of injurious effects at or 
below the threshold limit is likely to 
carry considerable weight in the final 
judgment. However, not infrequently 
testimony supporting such a claim may 
come from a physician without special 
knowledge and experience in toxicology, 
nor with the particular toxin in ques- 
tion. In such instances the jurist, or 
referee, or board must evaluate not 
only the technically difficult testimony, 
but the qualifications and competence 
of the physicians testifying. Finally, he 
(or they) must establish a ‘probability 
factor,’ defining the place of the inci- 
dent in the range of likelihood which 
extends from ‘possible’ to ‘probable.’ 
With an admitted and proper philoso- 
phy which gives the ‘benefit of the 
doubt’ to the injured workmen, de- 
cisions by Workmen’s Compensation 
authorities have sometimes extended, 
by medicolegal action, the range of 


‘cause and effect’ relationships far be- 


yond that which is medically sound and 
reasonable. It is likely that the prob- 
lems associated with the evaluation of 
radiation exposure and radiation in- 
jury will present even greater diffi- 
culties.” 

* - * 


“The still unsolved problem as to 
what biological effects observe a ‘lin- 
ear’ or a ‘threshold’ relationship to 
radiation, particularly with the poten- 
tial extending to future generations, 
has signalled caution, even at lower 
exposure levels. The frequency and 
prominence of the repetition that ‘all 
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radiation is harmful’ implies a signifi- 
cant quantitative importance. In one 
sense, the radiation problem has been 
complicated by the tremendous amount 
of research reported, for such factors 
as shortening of life span and likeli- 
hood of producing mutations have not 
been investigated thoroughly for any 
other industrial physical or chemical 
agent. In addition, the concern expressed 
with the fallout problems, involv- 
ing the whole population, becomes con- 
fused with the consideration of the 
occupational exposure.” 

* * * 


“I believe that no thorough and 
comprehensive study has been made 
thus far among the long-term atomic 
energy industry employees of such fac- 
tors as the incidence of cancer, length 
of life, and genetic changes. A number 
of physicians, cognizant of these poten- 
tial hazards and associated with these 
industrial medical programs for 10 or 
more years, have not thus far observed 
any significant abnormal finding which 
was associated with these lower levels 
of exposure. If we apply to the ‘m.p.e.’ 
(maximum permissible exposure) levels 
for radiation the same criteria for judg- 
ing the effectiveness in preventing in- 
jury as we do to other industrial haz- 
ardous chemical and physical agents, 
we must conclude, from our experience 
thus far, that the values are prudent, 
critical, and effective. We want to em- 
phasize again that we have much more 
information, from clinical and experi- 
mental sources, concerning the effects 
of radiation than we do for any other 
hazardous industrial agent. 

“In considering the delayed, and more 
difficultly determined effects of radia- 
tion such as carcinogenesis, and short- 
ening of life span, the direct evidence 
indicating a relationship in man at or 
below the ‘m.p.e.’ is completely lack- 
ing. The information developed from 
a study of the life span of radiologists 
as judged from the age at death, ini- 
tially was interpreted to mean that ra- 
diation exposure was a_ predisposing 
factor in the shortening of life. The 
radiation exposure for these radiologists 
was certainly much greater than the 
‘m.p.e.’ levels discussed above. Subse- 
quently it was shown that the initial 
interpretation in this study failed to 
take into consideration a_ significant 
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difference in the average of the radiolo- 
gists, and it was concluded that the 
differences in ages at death could have 
occurred by chance alone. A_ widely 
quoted estimate of life shortening in 
man was 15 days per roentgen; in a 
later analysis, using substantially the 
same data, a value of 1 day per roent- 
gen was obtained. Such calculations are 
justified in the absence of reliable di- 
rect data, but have little or no useful- 
ness in the evaluation of a specific 
case.” 


(From “Radiation Exposure and 
Compensation” by James H. Sterner, 
M.D., Medical Director, Eastman Ko- 
dak Company, December 12, 1958, 
on pages 134-136 of said Joint Com- 
mittee on Atomic Energy Print—Feb- 
ruary, 1959.) 


“One approach, taken by a majority 
of American jurisdictions (to mitigate 
the effects of time barriers), is to spe- 
cify a time bar which runs only from 
the date of disability, or from the time 
when the employee first found symp- 
toms of the disease, or reasonably should 
have found them. Twenty-eight States 
have such statutory provisions present- 
ly in effect. These time bars range from 
60 days to 3 years. 

“This more flexible type of claims 
time limit was recommended by the 
U. S. Department of Labor ‘model bill.’ 
Section 28(a) (of that bill) provided: 


“«# * * the right to compensation 
for disability shall be barred unless 
a claim therefor is filed within one 
year after the injury or the manifes- 
tation of the disease claimed to have 
resulted from the employment * * * 
the time for filing claim shall not 
begin to run in cases of latent or un- 
discovered physical or mental im- 
pairment * * * until (1) the per- 
son claiming benefits knew, or b 
exercise of reasonable diligence should 
have known, of the existence of such 
impairment and its causal relation- 
ship to his employment and (2) he 
incurs loss of wages or has impaired 
capacity to earn * * *,’ 


“Fortunately, the harsh effects of the 
statutes of limitations have been re- 
duced through liberal court interpreta- 
tion. Case law has in several jurisdic- 
tions stated that the time bar will not 


INSURANCE COUNSEL JOURNAL Page 359 


run until the disease is reasonably dis- 
cernible, or until the first manifesta- 
tions of the disease, or until it is rea- 
sonably discernible that the disease is 
due to the employment. Although lib- 
eral court interpretation has brought 
many welcome changes to workmen’s 
compensation laws, it is no substitute 
for adequate legislation. 


(From statement by Dr. Earl F. 
Cheit, presented to AFL-CIO Con- 
ference on Atomic Radiation Haz- 
ards, Washington, D. C., February 
27-28, 1957, from pages 182-183 of 
said Joint Committee on Atomic En- 
ergy Print—February, 1959.) 


“Next, should a compensation law 
contain a provision that’ to be com- 
pensable disablement from an occupa- 
tional disease must occur within a short 
period after the last exposure or after 
the last day of work for the employer 
from whom compensation is claimed? 
Thirty jurisdictions have such a pro- 
vision in their compensation laws. ‘The 
eriod of limitation after exposure var- 
ies from 120 days to 5 years. Consider 
a case of lung cancer from chrome de- 
veloping 4 years after the victim left 
his employment in which he was ex- 
posed to chrome. In 25 jurisdictions in 
which occupational diseases are sup- 
posed to be compensable, that unfortu- 
nate man would never acquire a right 
to compensation for a statute of limi- 
tations to run against. The same prin- 
ciple applies to a delayed emergence 
radiation injury and to other occupa- 
tional diseases. Is there now any good 
reason to deny compensation in such a 
case merely because the claimant's dis- 
ability does not occur within a speci- 
fied period after exposure or employ- 
ment? Such time limitations should 
either be dropped altogether or made 
sufficiently long so that only occasional 
and unusual cases will be barred. There 
is ample experience to establish that 
the removal of such a limitation will 
not result in placing an undue burden 
on industry. A number of leading in- 
dustrial States have no such limitation. 
The accumulated experience of em- 
ployers and carriers in these States 
proves that it is feasible for every State 
either to drop such a limitation al- 
together or to extend it to, say, 20 
years.” 
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(From address by Ashley St. Clair, 
Counsel, Liberty Mutual Insurance 
Company, at Convention of Interna- 
tional Association of Industrial Ac- 
cident Boards and Commissions, Se- 
attle, Washington, September 9, 1958, 
from pages 189-190 of said Joint Com- 
mittee on Atomic Energy Print—Feb- 
ruary, 1959.) 


From the wealth of suggestions con- 
cerning the statute of limitations’ time 
period in connection with radiation in- 
juries or diseases, we must conclude that 
it would be much better if all of the 
states in the Union and territories and 
jurisdictions could be persuaded to adopt 
a uniform law which would be applicable 
throughout the United States, and which 
would serve as protection to all workers 
and all individuals sustaining radiation 
injuries or diseases. 


It is suggested that the Congress of the 
United States enact legislation as it has 
with the Federal Employees Liability Act, 
and in the field of compensation (Fed- 
eral Employees Compensation Act and 
Longshoremen’s and Harbor Workers 
Compensation Act) in connection with 
radiation injuries and diseases which 
would serve to make uniform a statute 
of limitations which would apply both 
to third party liability claims and to all 
claims made by employees against their 
employers. If such legislation could be 
enacted, the unfortunate victims would 
be able to obtain justice under such a 
law regardless of their location in the 
United States at the time it was found 
necessary to make claim for radiation in- 
juries or disease. 


It might also be suggested that such 


claims and lawsuits be handled by the 


United States and in the United States 
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District Courts just as are many cases 
under FELA, and cases involving the 
Longshoremen’s and Harbor Workers 
Compensation Act, and cases arising un- 
der the Jones Act. 

In conclusion, it is suggested that two 
dates be made part pf any statute of 
limitations proposed for the purposes of 
protecting the public and employees who 
have been so unfortunate as to have sus- 
tained injuries or disease resulting from 
exposures to radiation. One date should 
be cognizant of the time when the in- 
jured party or employee knows, or should, 
in the exercise of ordinary care, have 
known of the nature of the disability and 
the identity of the source of the radia- 
tion which caused the condition, the time 
limit in connection with this date to be 
two years after such date. Then, in view 
of the latest information which can be 
obtained in connection with latent in- 
juries or disease resulting from radiation, 
it is suggested that a period of 35 years 
from the date of the nuclear incident be 
established, which would, in most cases, 
serve to protect the general public, viable 
unborn children, and employees qualify- 
ing under workmen’s compensation laws. 

As more progress is made in the atomic 
energy field, and as the human race seeks 
and obtains more medical and scientific 
knowledge, it becomes increasingly im- 
portant that we, as lawyers in the United 
States, never lose sight of our moral and 
legal responsibilities and obligations to 
the general public to assure the public, 
through our labors and our courts of 
justice, that all victims of radiation will 
receive even-handed justice and a fair 
trial without fear of having their claims 
and lawsuits rejected because of an un- 
reasonable or unrealistic time limitation 
which would deny such victims their “day 
in court.” 
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Sudden Mechanical Failure as a Defense in an 
Automobile Case* 


BEN O. DUGGAN, JR., 
Chattanooga, Tennessee 
MARVIN WILLIAMS, JR., 
Birmingham, Alabama 


T MAY be said of the law of sudden 

mechanical failures: it is concise, on oc- 
casions rather terse and on the whole, rela- 
tively brief. 

Stripped to the essence of the common 
law, without benefit of exceptions, the 
authority upon which all may rely is simply: 
of sudden mechanical faiiures, DUTY 
governs liability, and it is an effective de- 
fense if you have done your duty. ' 

Corpus Juris Secundum and American 
Jurisprudence dispose of this rather elu- 
sive subject in almost summary fashion 
with Messrs. Huddy, Blashfield, Thomp- 
son, and Sherman & Redfield ranging be- 
tween the two treatises mentioned. Authors 
of law review articles, for reasons presum- 
ably satisfactory to themselves, have grazed 
in pastures far greener and more redun- 
dant. 

At the outset we make these practical 
observations about the use of the tech- 
nique of sudden mechanical failures for a 
defense. 

OBSERVATION AND EXPERIENCE 


1. A defense of sudden mechanical fail- 
ure is in reality a defense of unavoidable 
or inevitable accident. 

2. It is possible in rare, very rare, in- 
stances to have a state of facts in which 
the trial court would be warranted or re- 
quired to give the general charge with 
hypothesis on the basis that the accident 
was unavoidable, having been caused by a 
sudden mechanical failure which was not 
reasonably forseeable by the defendant. 

3. In the vast majority of cases, however, 
the question of whether or not a sudden 
mechanical failure occurred, and if it did 
occur, whether or not such failure was 
reasonably foreseeable and was a proxi- 
mate cause of the accident, are all ques- 
tions for the jury. 

4. While some cases indicate that a de- 


*Paper prepared for the Automobile Insurance 
Committee of which Meyer Fix is chairman. 


fense of unavoidable accident by reason 
of a sudden mechanical failure must be 
specially pleaded and that the burden of 
proof is on the defendant to prove such 
defense, other jurisdictions seem to hold 
that such defense may be presented un- 
der the general issue or a general denial 
of negligence on the part of the defendant. 

We observe from our personal experi- 
ence: 

“We have invariably found that the 
plaintiff's attorney was resourceful enough 
to present sufficient evidence to carry the 
case to the jury, that is, by showing (often 
by the testimony of the defendant him- 
self through interrogatories or deposition) 
that the defendant may have failed to prop- 
erly inspect or maintain the vehicle and, 
therefore, should have forseen the me- 
chanical failure. 

“We have in some cases had the de- 
lightful experience of the jury returning 
a much smaller verdict because they felt 
that there was a mechanical failure which 
the defendant could not reasonably have 
anticipated but in our opinion the reason 
the juries do not generally hold this to be 
an absolute defense is that in such in- 
stances the plaintiff is usually a totally 
innocent party, that is, there is no issue 
of contributory negligence on his part.” 


Workmanlike Approach Captializes On 
Jury’s Traditional Protection Of 
Good Citizens 


This last very significant report from 
personal experience to us is the highlight 
of this particular defense. 

It underlines and emphasizes the great 
potential savings and practical victories 
in store for the defense attorney who will 
in addition to looking for the always win- 
ning defense of which many cases are sus- 
ceptible, in a methodical and workmanlike 
way after the investigation is otherwise 
completed, check the present condition 
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and the history of the vehicles for me- 
chanical failure. 

We are convinced that the workman- 
like approach, though often thin in glam- 
our, is one of the better in-depth attacks 
on today’s sensational verdicts for the 
plaintiff. 

Over and over again, a well worked up 
sudden mechanical failure defense has cut 
to the core of plaintiff's case, has made 
plaintiff assume the unattractive position 
of questioning defendant’s good faith, by 
spotlighting: that defendant did the best 
he could under the circumstances.....that 
defendant’s vehicle just failed on him...... 
at this point the jury resents the plaintiff 
coceened feels a kinship for the defendant in 
that we all are human and all err some- 
time...and then in numerous cases the 
jury returns a small verdict that is in ef- 
fect a lecture to the plaintiff for attempt- 
ing to penalize the defendant....for at- 
tempting to smear the defendant's long rec- 
ord of good driving; for attempting to 
make defendant pay through the nose. 


Duty’s Noble Origin 


As “England expected every man to do 
his duty,’ the common law expects every 
owner of a mechanism, be it vehicle or 
not, to do his duty....if the mechanical de- 
fect results from a breach of the owner’s 
duty to his state or to his fellow man....it 
is no defense to liability’ but if his duty 
in law has been plainly done, the owner 
is not liable.* 

Professor Bohlen in his “Fifty Years of 
Torts,” (50 Harvard Law Review, 1125 at 
1127 (1937), puts it thus: 

“The stream of liability can flow 
only through a channel of duty and its 
breach. . .” 

Mr. Freezer, in 37 Michigan Law Re- 
view, page 19 (Nov. 1938) concurs: 


“causation is an element essential to 
awarding damages on any theory. The 
formula used to express this requirement 
has been that of ‘proximate cause.’ But 
as pointed out by several recent writers, 
the essential behind this is not a matter of 


*Southey’s Life of Nelson, Vol. II, page 131. 

2Jackson v. LaFollette Hardware & Lumber Co., 
D. C. Tenn., 101 F. Supp. 916. 

*Phillips v. Britannia Hygienic Laundry Co. 
(1923), 1 K. B. 539 12 B.R.C. 418,-Div. Ct., app. 
dismd. (1923) 2 K. B. 832, 12 B.R.C. 437; 5A Am. 
Jur. Sec. 47, p. 379. 
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causation in fact, but duty, as Professor 
Bohlen’s words above suggest. (Emphasis 
added.) 

At common law, the owner is bound to 
use reasonable care to see that his auto- 
mobile is in a safe and proper condition.‘ 
To this common law ,duty of reasonable 
care, there has been added by the several 
states what Mr. Justice Hinman of the 
Connecticut Supreme Court of Errors on 
March 8, 1932, was pleased to term: “stand- 
ards of duty.” 

These statutory duties or “standards of 
duty” frequently regulate the owner’s 
duties as to the condition and equipment 
of the motor vehicle generally, adding to, 
spelling out, and making more specific 
the common law requirement of: reason- 
able care. 

Though we have followed the “careful 
ways of duty,” complied with her “hard, 
stiff lines”, duty thus faithfully done must 
be accompanied by two additional gleam- 
ing and diamond-hard sharp spears: first, 
there must have been an adequate inspec- 
tion of the vehicle to the extent that no 
reasonable and prudent person could 
have forseen the defect’ and, second, the 
mechanical failure for which the adequate 
inspection has been made must have been 
the proximate cause of the accident.’ 


The Defects From Brakes To 
Steering Apparatus 


Perhaps the latent or hidden defect is 
the most effective and toughest defect a- 
gainst the plaintiff's contention “that the 
fault, all of the fault, the whole fault, and 
in truth and in fact the proximate fault 
is yours, Mr. Defendant Auto Owner and 
Mr. Auto Driver.” 


Latent or hidden defects are generally 
discovered in the material from which the 
mechanical parts of the vehicles are made, 
such as the steel or metal and other ma- 
terial in the parts of: the brakes, lights, 
wheels, axles, tires, and steering appara- 
tus. 


Especially on the west coast where traf- 
fic is evidently heavier, and in the east 
and southeast the questions of the exis- 


‘5A Am. Jur. Sec. 247, p. 379. 

*Starr Giddings v. Edward A. Honan, 114 Conn. 
473, 159 Atl. 271, 79 A.L.R. 1215-1218. 

*Delair v.McAdoo, 188 Atl. 181, 184. 

‘Walker v. Kroger Grocery & Baking Co., 214 
Wis. 519, 252 N.W. 721, 92 A.L.R. 680. 
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tence of a defect, whether or not it had 
been adequately inspected against, and 
whether it was the proximate cause or at 
least had a casual connection® with the 
accident, are more and more frequently 
arising and gaining status as helpful and 
sometimes decisive questions of fact for 
submission to the jury.’ 

In Barber v. Gordon, 295 P. 377 (Calif. 
App., 1931) (J. A. Plummer, Jr., J.) the 
defendant and plaintiff were operating 
the automobiles which were traveling in 
opposite directions on a highway. As the 
automobiles approached a turn in the 
road, the automobiles collided and the 
defendant contended that just before the 
accident the steering mechanism of her car 
locked, making it impossible for her to 
turn her automobile to the right in round- 
ing the curve so as to avoid the collision. 
The jury apparently believed the defend- 
ant’s testimony and returned a verdict in 
her favor, which was affirmed on appeal. 

The appellate court pointed out that 
the testimony showed that the defendant 
was making a trip from Seattle to south- 
ern California at the time of the accident, 
that her automobile was overhauled and 
placed in condition before leaving Seattle, 
was greased and given the usual upkeep in 
route, and that the defendant was not a- 
ware of the fact that the steering mechan- 
ism of any automobile of the same model 
had been known to become locked and 
after the collision it was found that the 
steering mechanism of defendant’s car 
was locked. The court held that this was 
ample evidence to warrant submitting to 
the jury a defense of unavoidable accident 
and the jury having found for the defend- 
ant that decision would be affirmed. 

In another California case, Doggett v. 
Lacey, 9 P. 2d 257, (Ira F. Thompson, J.), 
(Calif. App., 1932) it was held that where 
an automobile traveling on a good dirt 
road suddenly left the road and struck a 
ditch and overturned, the doctrine of res 
ipsa loquitur applied and raised a pre- 
sumption of negligence on the part of the 
driver but the court would not disturb 
a jury verdict in favor of the defendant 
who testified that the steering mechanism 
became locked so that it could not be 
turned, and whose testimony in this regard 


*Lively v. Atchley, 36 Tenn. App. 399, 256 
S.W. 2d 58. 

*Alvarado v. Tucker, 2 Utah 2d 16, 268 P. 2d 
986. 
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was to some extent corroborated by a pas- 
senger. 

As to this point, the court says in part 
as follows: 


“(1,2) Does this testimony support the 
verdict of the jury? We must assume 
that under the doctrine of res ipsa loqui- 
tur a presumption of negligence on the 
part of respondent arose. But the testi- 
mony is sufficient to warrant the jury 
in concluding one of two things—either 
that the steering apparatus of the auto- 
mobile stuck so that it could not be pos- 
sibly be turned, or that it stuck suffi- 
ciently that respondent, crippled as he 
was by the loss of one arm, could not 
turn it. In fact, this condition of affairs 
is indicated by the testimony of Mrs. 
Shoemaker who testified for appellant. 
She swore that she felt respondent's el- 
bow against her as he attempted to pull 
the car back, and ‘thought about trying 
to pull the steering wheel’ herself, and 
then thought she ‘had better not touch 
it’. If the jury concluded in line with the 
first of the alternatives, the accident 
was one properly classified as unavoid- 
able and for which the respondent was 
not answerable. 19 Cal. Jur. 15.” 

In the case of Manos v. James (Wash., 
1941) (Samuel M. Driver,].), 110 P. 2d 887, 
the jury found adversely to defendant's 
contention that the cause of his car leaving 
the road was deflation of a tire which 
threw the vehicle out of contro! and was 
not reasonably foreseeable. In this case 
also the court refused to disturb the jury 
verdict and says as to this point as follows: 


“Although the appellant, as a witness 
in his own behalf, admitted that, just 
before the accident, he had been driv- 
ing down a three per cent grade, over 
a winding road along a_ precipitous 
mountain side, at the rate of sixty miles 
an hour, his counsel now maintains that 
the evidence was not sufficient to take 
the case to the jury on the issue of neg- 
ligence. It is contended that the proxi- 
mate cause of the accident was the de- 
flation of a tire on appellant's car 
which threw it out of control, through 
no fault on his part. That same con- 
tention was advanced bv appellant at 
the trial and was substantiated by the 
testimony to the effect that, after the 
accident, the inner tube of one of ap- 
pellant’s tires was found to have a small 











Page 364 


hole in it, which appeared to have re- 
sulted from pinching, or chafing. There 
was some other supporting evidence, 
but, taken as a whole, it fell far short 
of constituting proof of cause of the 
accident as a matter of law. It was suf- 
ficient to raise a question of fact only, 
and that question was presented to the 
jury under adequate and proper in- 
structions by the trial court.” 


In the case of Watkins v. Holmes (New 
Hampshire, 1943), (Edwin L. Page, J.), 
35 A. 2d 395, the jury returned a verdict 
in favor of plaintiff and the appellate 
court refused to upset the verdict, al- 
though the testimony showed that the de- 
fendant’s truck suddenly swerved to the 
wrong side of the road, a broken roller 
bearing was found in the left front wheel 
of the truck after the accident and a me- 
chanic testified that he had checked and 
left the steering apparatus in perfect con- 
dition the morning of the accident. The 
court says in part as follows: 


“(2) The defendants argue that a non- 
suit should have been granted on the 
theory that the cause of the accident 
was the inability of the driver to con- 
trol the truck, this inability being due 
to an unknown and unforseeable break- 
ing of a roller bearing in the left front 
wheel of the truck. If the jury believed 
that the bearing was ever broken, they 
might reasonably believe that the break 
was the result, not the cause of the acci- 
dent. They could as reasonably believe 
that the swerving of the car was due to 
some defect in the steering apparatus. 
The jury were not bound to believe the 
mechanic’s testimony that he had left 


the steering apparatus that morning in. 


perfect condition.” 


In the case of Bewler v. Western Cream- 
eries, Inc. (Okla, 1936), (Fletcher 
Riley, J.), 57 P. 2d 859, the accident oc- 
curred as defendant’s vehicle crossed over 
the center line and collided with plaintiff's 
vehicle which was proceeding in the oppo- 
site direction. The defense was that of an 
unavoidable accident caused by “crystalli- 
zation” of the steering apparatus. Very 
little of the evidence is given except that 
there was testimony of proper and fre- 
quent inspection and lubrication. The jury 
found for the defendant and the appel- 
late court affirmed. 
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A Side Rule For Mr. Driver: 
Agency, Master and Servant 


The owner is not liable if the motor ve- 
hicle was operated without his knowledge 
and consent,” or other than per the agree- 
ment with the owner” such as operating a 
car at night without lights, where the a- 
greement with the owner was that it 
should be operated only in the daytime.” 


The Proof 


The courts are much more inclined to 
place the burden of proof on the defend- 
ant, particularly where the defendant is 
required by statute to have proper lights 
or brakes or steering mechanism and the 
accident occurs because of a sudden fail- 
ure of one of these items. 

While generally the courts do not ad- 
mit that they are applying any doctrine 
of res ipsa loquitur, in our opinion they 
are doing exactly that when they hold that 
an unavoidable accident is an affirmative 
defense and that the burden of proof is 
on the defendant to prove such defense. 

Certainly we generally consider that 
there is no burden on a defendant to 
prove a negative fact, that is, that he was 
free from negligence merely because he 
is accused of being negligent by the plain- 
tiff, and in our judgment the defense of 
an unavoidable accident, whether it be 
from a sudden mechanical failure, or from 
some other cause, is a mere defense that 
should be proven under the general issue 
and the fact of such a failure is a circum- 
stance indicating a lack of negligence on 
the part of the defendant. 

If other facts show that he was guilty 
of negligence and that such negligence 
combined with the mechanical defect in 
causing the plaintiff's injury, then it seems 
to us a wise rule to hold that the defend- 
ant is liable under such circumstances. 

The quickest way to ruin and discredit 
sudden mechanical failure as a bona fide 
defense technique would be to overload 
it...it cannot remain effective and be used 
as a magic wand to excuse other negli- 
gence. 


“Felski v. Ziedman, 126 Atl. 794, 281 Pa. 419, 


60 C.J.S. Sec. 430. 
“Hensley v. Golden, 196 S.W.2d 739, 302 Ky. 
856. 


“Janes v. Stancil, 152 S.E. 492,198 N.C. 541 
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Proximate Cause as a Legal Defense 
in Automobile Cases* 


Henry T. 


REATH* * 


Philadelphia, Pennsylvania 


OURT OPINIONS, law review artic- 

les, and other learned discourse on the 
doctrine of proximate cause in tort law 
are to be found in great profusion.” Most 
of this legal gobbledygook results in con- 
fusion confounded—with the result that 
the basic idea behind the true meaning 
of the doctrine becomes totally obscure— 
at least to juries, and sometimes even to 
judges! 

The purpose in this brief paper is to 
take a second look at the problem, and 
consider some instances where the doctrine 
of proximate cause has some practical ap- 
plication in personal injury automobile 
collision cases. 

What then, do we mean by the phrase 
“proximate cause”? Reduced to its simp- 
lest common denominator, does it not 
mean simply saying, “SURE HE WAS 
CARELESS, BUT SO WHAT!’? 


How refreshing it would be to hear such 
an explanation given by the trial judge 
in his closing charge to the jury or, better 
still, to hear such a remark by his honor 
as he grants defense counsel’s motion for 
a directed verdict. But, alas, one can 
dream, can’t one? 


The fact remains that the doctrine of 
proximate cause in automobile accident 
cases can play an important role in the 
course of defending an insured. As appears 


*Paper er: for the Automobile Insurance 
Committee, of which Meyer Fix is chairman. 
**Of the firm of Duane, Morris & Heckscher 
See, for example, the following definition of 
proximate cause appearing in 65 Corpus Juris 
Secundum, Negligence, VI. Proximate Cause, Sec- 
tion 103, where it is stated that: 
“A comprehensive definition, and one which is, 
perhaps, most often stated, is that proximate 
cause is any cause which in natural and con- 
tinuous sequence, unbroken by any efficient in- 
tervening cause, produces the result complained 
of and without which the result would not 
have occurred, and from which it ought to have 
been foreseen or reasonably anticipated by a 
person of ordinary prudence in the exercise of 
ordinary care that the injury complained of, 
or some similar injury, would result therefrom 
as a natural and probable consequence.” 
See also Restatement of Torts, Sections 431, 432, 
and 433. 


from the discussion below of a recent case, 
it is also surprising how often the impact 
of this rule has been overlooked in certain 
type of cases. 

The types of negligence and situations 
in automobile cases where courts have, as 
a matter of law, refused to consider such 
negligence actionable, could be classified 
as follows: 


TYPES OF NEGLIGENCE 


(1) Inattentiveness 
(2) Excessive speed 
(3) Improper signals 
(4) Faulty Equipment 
(5) Improper parking 


SITUATIONS 


(1) Right angle collision 
(2) Head-on collision 
(3) Rear-end collision 
(4) Dart out 


In a right angle collision case, it is music 
to the ears of a plaintiff's negligence 
lawyer with a passenger plaintiff to hear 
the defendant, either at pre-trial deposi- 
tions or at trial, say, “I never saw the car 
that I struck. For all I know, it could 
have been a barn door that I hit!” 

At first blush, the natural tendency is 
to reach for one’s check book and conclude 
that the only question is, “How much?” 
But before jumping to conclusions, let’s 
analyze the circumstances of an actual 
case where this happened and see whether 
or not such a statement does, as was con- 
tended by plaintiff's counsel, convict the 
defendant of negligence as a matter of 
law,’ or whether, in fact such a defendant 
might not properly be entitled to a direct- 
ed verdict in his favor. 

The case of Roland v. Thomas,’ involved 


*See case of Roland v. Thomas, 167 F. Supp. 623 
(1959) where, at the trial, the trial judge in effect 
directed a verdict against defendant and later 
reversed its position and suggested that at a new 
trial, it might be required to direct a verdict in 
favor of the defendant. 
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claims by passengers in X’s car who had 
brought suits against X, their driver, and 
Y, the driver of the other car who was 
killed in the accident. Driver X was on 
a through highway, driving at night in 
open country, at a speed of about 50 m.p.h. 
(highway posted for maximum speed limit 
of 50 m.p.h.), approaching a blind inter- 
section with a country road, which obscured 
traffic coming from X’s right because of 
a high bank. 

Driver X was himself seriously injured 
in the accident. All he remembered was 
approaching the _ intersection, slowing 
down slightly, when suddenly he struck 
the defendant Y’s car on its left side 
“square amidships”. (Other evidence in- 
dicated that the decedent Y’s car had 
entered the intersection from the right. 
There was no evidence as to whether or 
not the decedent had stopped for the stop 
sign.) Defendant X stated that at no 
time did he see the decedent Y’s car. 

At trial, counsel for plaintiff prevailed 
upon the trial judge to instruct the jury 
that defendant X’s inattentiveness in fail- 
ing to look for and see decedent Y’s car 
prior to the accident, convicted him of 
negligence as a matter of law.’ The basis 
for affirming such a point was under the 
time honored principle, well rooted in neg- 
ligence law lore, that one will not be 
heard to say that he did not see that which 
must have been within the range of his 
vision had he looked. 

No one could seriously contest that, 
under the circumstances, defendant X, had 
he been attentive should have seen decedent 
Y’s car as it pulled out into the intersection 
directly in front of X, in those last fleet- 
ing fractions of a second before the accident 
happened; for, upon reaching a point a 


car length or so back of the intersection, - 


X could of course get a good view of Y’s 
car as it approached or entered the inter- 
section. 

But in this case, the court in initially 
charging negligence as a matter of law, 
completely overlooked the fact that for a 
distance of at least 100 feet back from the 
intersection, there was a high bank on 
X’s right as he approached the intersection, 
which obscured his view of traffic ap- 
proaching from the right until he got to 





*The trial court charged as follows: 

“If you believe that the defendant, George 
Thomas, did not look for moving eastbound 
traffic on Route 563 as he approached the inter- 
section, I charge you that he was guilty of negli- 
gence as a matter of law.” 
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within a car-length or so of the intersec- 
tion. 

Granted then that the defendant X was 
guilty of inattentiveness and was negligent 
in failing to look for or failing to see Y’s 
car immediately prior to the impact—but, 
to use the colloquial expression which was 
the subject of our earlier definition of 
proximate cause, “So what!.” 

The real question for consideration in 
this case was not whether or not the de- 
fendant should have seen the decedent's 
car in those last fleeting fractions of a 
second, but rather, could he or should he 
have seen the approaching car at a time 
when he could have done something about 
it. 

In this case, if we assume that defendant 
X was going at a speed of 50 m.p.h., we can, 
based upon average reaction time and brak- 
ing distance figures, establish a point on 
the highway which, for convenience sake, 
we will call “the point of no return.” In 
other words, when X had reached a point 
some 166 feet short of the intersection (i.e., 
stopping distance based upon average reac- 
tion time and average brakes under normal 
conditions of 50 m.p.h.) he was already ir- 
revocably committed to the intersection. 
From that point on, for all practical pur- 
poses, he had no further control of the car. 
What he did, or failed to do, thereafter, 
could have no effect on the accident which 
was about to happen. 


A review of the record in the Roland v. 
Thomas* case discloses that there were in 
evidence photographs taken from a moving 
car, surveys indicating line of sight, and 
tables to establsh braking distance and 
reaction time. These would establish con- 
clusively that had an attentive driver 
made an observation to his right, when 
100 feet away from the intersection, he 
would not have been able to sce an ap- 
proaching car, and that even if he could 
have seen it, he could not stop to avoid 
it. Note that under Pennsylvania law, a 
driver on.a through highway approaching 
a blind intersection, has no duty to slow 
down until he becomes aware of an ap- 
proaching car on the stop street that may 
not heed the through highway driver’s 
superior right of way. See Hogg v. Muir, 
383 Pa. 413 (1956). 


In a such a situation, it is suggested that 
a verdict should have been directed for 
the defendant. Instead, the court, by its 
charge on the alleged failure to look," in 
effect directed verdicts for the plaintiffs. 
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Following a jury verdict against X and 
Y, the court granted a new trial on the 
ground that the original instructions against 
X were clearly erroneous. By way of dic- 
tum only, the court, in what was tan- 
tamount to a 180 degree change of position, 
indicated that at a new trial, it might well 
be that the defendant X would be entitled 
to a directed veridct in his favor because 
while X was clearly guilty of negligence, 
the accident might have been unavoidable 
as far as he was concerned. At page 625 of 
the court’s opinion, the court stated as 
follows: 


“There is ample evidence to support 
the jury’s finding of negligence against 
both Thomas (the defendant X) and 
Roland (the decedent, Y), but it is 
questionable whether there is sufficient 
evidence in the case to support the find- 
ing that Thomas’s negligence was a sub- 
stantial factor in causing the accident. 
There is no evidence as to the details 
of how the Roland car got in front of 
the Thomas car. Under the meager evi- 
dence in the case, it appears that per- 
haps the Roland car darted out into the 
intersection directly in front of the 
Thomas car in such a way that 
Thomas could not have avoided the ac- 
cident even though he had not been 
guilty of negligence. This problem of 
proximate cause is a close one. The 
ruling on the question of proximate 
cause, however, will be postponed until 
after the new trial, when, perhaps, the 
facts will be clearer.” (Emphasis added) 


This above case is of particular interest 
because it indicates how plaintiffs’ counsel 
and the court, at time of trial, failed to 
see the import of the proximate cause ques- 
tion in analyzing, what on its face, ap- 
peared to be an admission by the defen- 
dant of gross negligence. 

Listed below are a few other factual sit- 
uations selected at random where defen- 
dant’s negligence was held as a matter of 
law not to be the proximate cause of plain- 
tiff’s injuries: 


(1) INATTENTIVENESS AND 
FAULTY EQUIPMENT: 
(a) Head-on Collision 


Head-on collision between A and B 
travelling on a two lane highway in op- 


posite directions. B only 40 feet from A ° 


when B pulled out to pass another car. A, 
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travelling at 35 to 40 m.p.h., collided head- 
on with B. 

HELD: ‘The court, relying heavily on 
the reaction time and stopping distance 
for A, held that as a matter of law, even 
assuming A failed to keep a proper lookout 
and did have faulty brakes, that this negli- 
gence played no part in the accident. Wat- 
kins v. Watkins, 210 Wisc. 606, 245 N. W. 
695 (1932). 


(2) EXCESSIVE SPEED: 
(a) Head-on Collision 


A was driving a motorcycle and follow- 
ing behind another car at a distance of 10 
to 20 feet when the car which he was follow- 
ing came to a sudden stop. In order to 
avoid a collision, A swerved to the left 
and into the lane of oncoming traffic and 
headed for the opposite curb line. At the 
same time, B, travelling in the opposite 
direction, in excess of the speed limit, 
saw A and also headed for the curb line at 
which point there was a collision between 
A and B. 


HELD: As a matter of law B’s driving 
in excess of the speed limit was not the 
proximate cause of the accident because A 
darted out so suddenly that even if B had 
been travelling within the speed limit, he 
could not have avoided the accident. Stubbs 
v. Edwards, 260 Pa. 75 (1918). 


(b) Dartouts 


A was proceeding in a northerly direc- 
tion at a speed of 25 m.p.h. (in violation 
of a statute) and had just passed an inter- 
section when B, youngster of 5 or 6, darted 
from a lawn where he was playing into the 
right rear wheel of A’s truck. 

HELD, as a matter of law, that: 


“The speed of defendant’s truck had 
no causal relation to this accident be- 
cause the unfortunate boy never came in 
front of it nor in its pathway and there- 
fore, the accident was not due to any in- 
ability of defendant to stop the truck be- 
cause of the speed at which it was be- 
ing operated.” Ondrusek v. Zahn, 356 
Pa. 557 (1947). 


A and B, parents of the deceased minor, 
C, parked their car on the right side of 
the roadway with the purpose of sending 
C to a farm house. C went to the rear of 
the car, and as she stepped out from be- 
hind the parked car onto the roadway, she 
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ran into the left hand fender of D’s car 
which was approaching from the opposite 
direction at a speed between 35 to 45 m.p.h. 

HELD: As a matter of law, D’s speed 
was not the proximate cause of the accident 
because C darted out in such a way that 
even if D had been driving within the 
speed limit, he could not have avoided the 
accident. Rittle v. Zeller, 100 Pa. Super. 
516 (1930). 


(c) Right Angle Collision 


At night time, A, with his lights on, 
entered an intersection travelling at 50 
m.p-h. when B’s car travelling without 
lights, loomed up out of the darkness from 
the left. A collission resulted. 


HELD: As a matter of law A’s contribu- 
tory negligence in driving in excess of the 
speed limit was not the proximate cause 
of the accident because even if he had 
been driving within the legal limit, he 
still would not have seen B driving without 
lights. Craig v. Gottlieb, 161 Pa. Super. 526 
(1947) . 


(3) IMPROPER SIGNALS: 
(a) Right Angle Collisions 


A, who was driving north at 5 m.p.h., 
was waiting to make a left hand turn into 
an intersecting street across traffic which 
was coming in the opposite direction. A 
made his turn without giving a hand signal 
when B, who was driving south, was be- 
tween 150 and 200 feet away. It was es- 
tablished at trial that the road was straight 
and that B had a clear view ahead but he 
did not look more than twenty feet ahead. 


HELD: As a matter of law, A’s failure’ 


to give a hand signal was not the proximate 
cause of the accident because, had he done 
so, B still would not have seen it. Rouleau 
v. Blotner, 152 Atl. 916 (N.H., 1931). 

A, as he approached an intersection, 
looked to his right and saw B’s car some 
distance away. A proceeded into the inter- 
section and was struck by B’s car. B did 
not use his horn before entering the inter- 
section. 

HELD: As a matter of law, B’s failure 
to sound his horn was not the legal cause 
of the accident because A already knew that 
he was approaching the intersection. Rose 
v. Quaker City Cab Company, 69 Pa. Super. 
208 (1918). 
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(4) IMPROPER PARKING: 
(a) Head-on Collision 


A, who was travelling west, parked his 
car on the side of the road in order to re- 
pair a flat tire. His cap encroached on the 
roadway more than three feet, in viola- 
tion of a statute. There was a clear view 
4 mile in each direction from A’s car. B, 
who was proceeding in a westerly direction, 
pulled out to pass C who was also proceed- 
ing in the same direction. Before B could 
return to his own lane of traffic, he collided 
with D, who was travelling in an easterly 
direction. B, who was travelling from 30 
to 60 m.p.h., was still abreast of C when 
he was only 20 feet from the point of im- 
pact with D. 

HELD: As a matter of law, A’s negli- 
gence in parking on the roadway was not 
the proximate cause of the accident be- 
cause even had A been parked legally, B 
would not have been able to return to 
his own lane in time to avoid the collision 
with D. Johnson v. Armitage, 253 Wisc. 
300, 34 N.W. 2d 118 (1948). 


(b) Rear end Collision 


A’s truck was parked on the shoulder of 
the road but encroached more than three 
feet on the roadway in violation of a stat- 
ue. B, who was travelling in the same 
direction, saw A’s parked truck and pulled 
out to pass it. When he did, another car 
driven by C also travelling in the same 
direction, pulled out to pass B. The action 
of C frightened B and caused him to swerve 
into A’s truck. There was ample room 
for B and C to have passed A’s truck with- 
out causing a collision. 

HELD: As a matter of law, A, who was 
parking on the roadway in violation of a 
statute, was not guilty of contributory neg- 
ligence which was the proximate cause 
of the accident because there was sufficient 
room for B and C to have passed without 
causing a collision. Collar v. Myer, 251 
Wisc. 292, 29 N.W. 2d 31 (1947). 

A was driving east on an 18 foot high- 
way when his automobile ran into a ditch. 
B, a good Samaritan, used a cable to pull 
A’s car out of the ditch. When this was 
accomplished, both cars were parked on 
the south side of the highway facing east, 
and occupied four feet of the roadway in 
violation of a statute. C was driving east 
and saw the two parked automobiles. As 
he approached, he put on his brakes to 
slow down and pass, but, according to him, 
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he saw people standing in the north lane 
Opposite the cars and, sceing these people, 
applied his brakes with full force. C’s car 
swerved to the south and struck the left 
rear of A’s car (A’s car was behind B's) 
and, at the same time, struck X and Y who 
were standing at the rear of A’s car. C’s 
collision with A’s car and with X and Y 
was simultaneous. 


The only issue before the court was 
whether or not A’s encroaching on the 
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highway in violation of a statute was the 
proximate cause of the injuries to X and 
| A 

HELD: As a matter of law, A’s parking 
in violation of the statute was not the 
proximate cause of the injuries to X and 
Y because there was sufficient room for C 
to have passed without causing a collision. 
Schultz v. Brogan, 251 Wisc. 390, 29 N.W. 
2d 719 (1947). 
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New Forms of Surety Bonds 


J. Paut McNaAmara* 
Columbus, Ohio 


OLLOWING are the forms of (1) bid 

bond, (2) performance bond and (3) 
labor and material payment bond ap- 
proved by the American Institute of Archi- 
tects. These forms are the result of a series 
of conferences held within the past year 
attended by representatives of the American 
Institute of Architects, the Association of 
Casualty and Surety Companies, the Surety 
Association of America, the Associated 
General Contractors, the National Associa- 
tion of Credit Men and some other part- 
icipants. The bid bond is entirely new, 
this being the first time the A.I.A. has 
adopted an approved form. The separate 


*Chairman, Fidelity and Surety Insurance Com- 
mittee. 


performance and payment bonds are act- 
ually physically joined in the A.I.A, print- 
ing of the instruments, the intention 
being that they be executed simultaneously. 

The Surety Association of America has 
made arrangements with the Uniform 
Printing and Supply Company, 116 Nassau 
Street, New York City, to print and make 
available these forms. Their indentifica- 
tion of the bid bond is No. SB-5714 and 
the performance and payment bonds is 
No. SB-5715. 

We are indebted to David Q. Cohen, man- 
ager of the Fidelity and Surety Department 
of the Association of Casualty and Surety 
Companies and Paul E. Beam, of Indiana- 
polis, for bringing to our attention the ap- 
proval of these new forms of bonds. 


BID BOND 
Approved by The American Institute of Architects, 
A.1.A. Document No. A-310 (1958 Edition) 
KNOW ALL MEN BY THESE PRESENTS, 


That we, 





as Prinicpal, and the 


.. (hereinafter called the “Principal”) , 


sina uti tibipiatsiomnaiiinctanattibiinanaianipuaineniinantionning 
a corporation duly organized under the laws of the State of 








(Hereinafter called the “Surety’”), as Surety, are held and firmly bound ities 


. (Hereinafter called the “Obligee’’), 





in the sum of 


Dollars 





($ ), for the payment of which sum well and truly to be made, the said 
Principal and the said Surety, bind ourselves, our heirs, executors, administrators, 
successors and assigns, jointly and severally, firmly by these presents. 


WHEREAS, the Principal has submitted a bid for _. 





NOW, THEREFORE, if the Obligee shall accept the bid of the Principal and the 





Principal shall enter into a contract with the Obligee in accordance with the terms of 
such bid, and give such bond or bonds as may be specified in the bidding or con- 
tract documents with good and sufficient surety for the faithful performance of such 
contract and for the prompt payment of !abor and material furnished in the prosecu- 
tion thereof, or in the event of the failure of the Principal to enter such contract and 
give such bond or bonds, if the Principal shall pay to the Obligee the difference not 
to exceed the — hereof between the amount specified in said bid and such larger 
amount for which the Obligee may in good faith contract with another party to per- 
form the work covered by said bid, then this obligation shall be null and void, other- 
wise to remain in full force and effect. 


CE Ef ee 








In the presence of: (Seal) 
(Principal) 

ates (Seal) 
(Surety) 








(Title) 
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PERFORMANCE BOND 
Approved by The American Institute of Architects, 
A.LA. Document No. A-311 (Formerly Form 107) 1958 Edition 


KNOW ALL MEN BY THESE PRESENTS: 


(i — 





(Here insert the name and address or ‘legal title of the Contractor) 


as Principal, hereinafter called Contractor, and 


(Here insert the legal title of Surety) 


as Surety, hereinafter called Surety, are held and firmly bound unto __. 


as Obligee, hereinafter called Owner, in the amount of ___. 


Dollars ($ --____ m* 


for the payment whereof Contractor and Surety bind themselves, their heirs, executors, 
administrators, successors and assigns, jointly and severally, firmly by these presents. 


WHEREAS, Contractor has by written agreement dated - 


entered into a contract with Owner for 


in accordance with drawings and specifications prepared by — 


(Here insert full name and title) 


which contract is by reference made a part hereof, and is hereinafter referred to as the 


Contract. 


NOW, THEREFORE, THE CONDITION 
OF THIS OBLIGATION is such that, if Con- 
tractor shall promptly and faithfully perform 
said contract, then this obligation shall be null 
and void; otherwise it shall remain in full force 
and effect. 


The Surety hereby waives notice of any altera- 
tion or extension of time made by the Owner. 


Whenever Contractor shall be, and declared 
by Owner to be in default under the Contract, the 
Owner having performed Owner's obligations there- 
under, the Surety may promptly remedy the de- 
fault, or shall promptly 


1) Complete the Contract in accordance with 
its terms and conditions, or 


2) Obtain a bid or bids for submission to 
Owner for completing the Contract in accordance 
with its terms and conditions, and upon deter- 
mination by Owner and Surety of the lowest res- 
ponsible bidder, arrange for a contract between 


Signed and sealed this 


In the presence of: 


.....day of 


such bidder and Owner, and make available as 
work progresses (even though there should be a de- 
fault or a succession of defaults under the contract 
of contracts of completion arranged under this para- 
graph) sufficient funds to pay the cost of comple- 
tion less the balance of the contract price; but not 
exceeding, including other costs and damages for 
which the Surety may be liable hereunder, the 
amount set forth in the first paragraph hereof. 
The term “balance of the contract price,” as used 
in this paragraph, shall mean the total amount 
payable by Owner to Contractor under the Contract 
and any amendments thereto, less the amount pro- 
perly paid by Owner to Contractor. 

Any suit under this bond must be instituted 
before the expiration of two (2) years from the 
date on which final payment under the contract 
falls due. 

No right of action shall accrue on this bond 
to or for the use of any person or corporation 
other than the Owner named herein or the heirs, 
executors, administrators or successors of Owner. 


> 
See (Seal) 
(Principal) 
(Title) 
eatin (Seal) 
(Surety) 


(Title) 
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LABOR AND MATERIAL PAYMENT BOND 
Approved by The American Institute of Architects 


Note: 
full and faithful performance of the contract. 


This bond is issued simultaneously with another bond in favor of the owner conditioned for the 


KNOW ALL MEN BY THESE PRESENTS: 





That 


(Here insert the name and address or legal title of the Contractor) 


as Principal, hereinafter called Principal, and 


pin ania cease 9 
(Here. insert the legal title of Surety) 


as Surety, hereinafter called Surety, are held and firmly bound unto 
(Here insert the name and address or legal title of the Owner) 
as Obligee, hereinafter called Owner, for the use and benefit of claimants as herein- 


below defined, in the amount of__..._. 


Dollars ($ - sameness 


(Here insert a sum equal to at least one-half of the contract price) 
for the payment whereof Principal and Surety bind themselves, their heirs, executors, 
administrators, successors and assigns, jointly and severally, firmly by these presents. 


WHEREAS, Principal has by written agreement dated - 
entered into a contract with Owner for _. . 


in accordance with drawings and specifications prepared by nee 


(Here insert full name and title) 


which contract is by reference made a part hereof, and is hereinafter referred to as to 


the Contract. 


NOW, THEREFORE, THE CONDITION OF 
THIS OBLIGATION is such that if the Principal 
shall promptly make payment to all claimants 
as hereinafter defined, for all labor and material 
used or reasonably required for use in the per- 
formance of the Contract, then this obligation 
shall be void; otherwise it shall remain in full force 
and effect, subject, however, to the following condi- 
tions: 

1. A claimant is defined as one having a direct 
contract with the Principal or with a subcontrac- 
tor of the Principal for labor, material, or both, 
used or reasonably required for use in the per- 
formance of the contract, labor and material being 
construed to include that part of water, gas, power, 
light, heat, oil, gasoline, telephone service or rental 
of equipment directly applicable to the Contract. 

2. The above named Principal and Surety 
hereby jointly and severally agree with the Owner 
that every claimant as herein defined, who has 
not been paid in full before the expiration of a 
period of ninety (90) days after the date on which 
the last of such claimant’s work or labor was done 
or performed, or materials were furnished by such 
claimant, may sue on this bond for the use of 
such claimant, prosecute the suit to final judgment 


for such sum or sums as may be justly due claim- . 


ant, and have execution thereon. The Owner 
shall not be liable for the payment of any costs 
or expenses of any such suit. 

3. No suit or action shall be commenced here- 
under by any claimant, 

a) Unless claimant, other than one having a 
direct contract with the Principal, shall have given 
written notice to any two of the following: The 
Principal, the Owner, or the Surety above named, 
within ninety (90) days after such claimant did or 


Signed and sealed this 
In the presence of: 








performed the last of the work or labor, or furn- 
ished the last of the materials for which said claim 
is made, stating with substantial accuracy the 
amount claimed and the name of the party to 
whom the materials were furnished, or for whom 
the work or labor was done or performed. Such 
notice shall be served by mailing the same by 
registered mail or certified mail, postage prepaid, 
in an envelope addressed to the Principal, Owner 
or Surety, at any place where an office is regularly 
maintained for the transaction of business, or served 
in any manner in which legal process may be 
served in the state in which the aforesaid project 
is located, save that such service need not be made 
by a public officer. 


b) After the expiration of one (1) year follow- 
ing the date on which Principal ceased work on 
said Contract, it being understood, however, that 
if any limitation embodied in this bond is pro- 
hibited by any law controlling the construction 
hereof such limitation shall be deemed to’ be 
amended so as to be equal to the minimum period 
of limitation permitted by such law. 

c) Other than in a state court of competent 
jurisdiction in and for the county or other political 
subdivision of the state in which the project, or 
any part thereof, is situated, or in the United States 
District Court for the district in which the project, 
or any part thereof, is situated, and not elsewhere. 

4. The amount of this bond shall be reduced 
by and to the extent of any payment or payments 
made in good faith hereunder, inclusive of the 
payment by Surety of mechanics’ liens which may 
be filed of record against said improvement, wheth- 
er or not claim for the amount of such lien be 
presented under and against this bond. 


....day of we -~ AD. K........ 
(Seal) 
(Principal) 
(Title) . if 
pve 2 (Seal) 
(Surety) | 
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Title Insurance* 


QUINTIN JOHNSTONE** 
New Haven, Connecticut 


ITLE insurance is a means of protect- 

ing against the risks inherent in the 
uncertainty of land titles by delineating 
some defects of tithe and by insuring a- 
gainst potential losses from others. Con- 
ceived in this country in the latter part of 
the nineteenth century,’ title insurance is 
now written by 147 companies, of which 
77 have more than one outlet in their 
home state, 31 operate in more than one 
state, and 11 in 5 or more states.* As an 
indication of the present size of the busi- 
ness, premiums on title insurance written 
in 1954 totaled about 100 million dollars* 
—representing, at an average premium 
rate of 3% dollars a thousand, 281% bil- 
lion dollars of title insurance coverage.* 


*Reprinted by permission from the Yale Law 
Journal Volume 66, Number 4, February 1957. 

**Associate Professor of Law, Yale Law School. 

*The first title insurance company was formed 
in Philadelphia and received its franchise in 1876. 
Rhodes, The Insurance of the Real Estate Title, 
10 Conn. B. J. 115, 206, 211 (1936). 

Title insurance has been almost entirely restricted 
to the United States. In England “conveyancing 
insurance” can be obtained, Insurance in Aid of 
Conveyancing, 100 Sox. J. 139, 157 (1956) , although 
the volume written is small. A policy of this kind 
insures against loss from a known defect, such as 
a restrictive convenant or a lost deed, or from the 
risk that an adverse possessor for the statutory 
period has not acquired good title. The policy is 
issued for a fixed period, and only one premium is 
paid. It resembles American title insurance in that 
it is ordinarily written to facilitate a conveyance 
or the making of a mortgage. 

*These computations are based on listings in the 
1956 DirEcTORY OF THE AMERICAN TITLE AssoctA- 
TION, State insurance commission reports and corre- 
spondence. They are only approximations. Home 
offices, branch offices and agencies are considered 
as outlets, and subsidiaries are treated as separate 
companies. Multi-state operations include only the 
writing of title insurance policies and do not in- 
clude reinsurance. ‘Territories and the District of 
Columbia are considered as states. 

*The estimate of 100 million dollars as the gross 
title insurance premiums for 1954 is based on the 
reported premiums, listed in AppENpIx I, infra p. 
518, plus an estimate of unreported premiums. 

‘This is a rough estimate because of the contin- 
gent character of both the 100 million dollar pre- 
mium total and the 314 dollar a thousand rate. 

About 20% of the total was written by one com- 
pany, the Title Insurance and Trust Company, and 
its subsidiaries, operating exclusively on the Pacific 
Coast. The 1954 premium income of the parent 


Although the extent of its use varies, be- 
ing highest on the Pacific Coast and least 
in New England, title insurance has _ be- 
come the predominant method of title 
protection in many metropolitan areas 
and has been written on some land in 
every state.” 

Although there has been a large increase 
in the amount of title insurance written 
in urban America since the ‘mid-nineteen- 
forties,” the generally prevailing method 
of title protection in smaller towns and 
rural areas is the lawyer’s opinion,’ based 
either on abstracts of title prepared by 
professional abstracters or on title searches 
made by examining lawyers. A third sys- 
tem of title protection, Torrens registra- 
tion, has only very limited use in this 


5A survey giving rough estimates by state as to the 
relative use of various types of title evidence ap- 
pears in Report of the Committee on Acceptable 
Titles to Real Property, Appendix A, PROCEEDINGS 
or THE ABA SEcTION OF REAL Property, Probate 
and Trust Law 47 (1953) (hereinafter cited as 
Acceptable Title Rep.). 

Of. the title insurance policies written in the 
state of New York in 1953, 91.5% were issued 
against property in metropolitan New York City: 
New York, Bronx, Kings, Queens, Richmond, West- 
chester, Nassau and Suffolk counties. PRELIMINARY 
REPORT OF THE NEW YORK SUPERINTENDENT OF IN- 
SURANCE 40 (1955) . 

The business of title insurance may be carried 
on in all states except Iowa, Iowa Cope ANN. § 
515.48 (Supp. 1956), and policies on lowa land are 
written outside the state. 

"See ApreNDIx II, infra p. 520. 

This increase is due in large part to the rising 
volume of conveyances and mortgages resulting 
from the increase in private construction. See AP- 
PENDIX III, infra p. 520. In part it is due to infla- 
tion in real estate prices. 

"See Acceptable Title Rep., App. A, 47. 


and its subsidiaries was $19,262,614, and their total 
assets on December 31, 1954, were $49,262,858. 
ANNUAL REPORT, TITLE INSURANCE AND TRUsT COM- 
PANY (1954). The 1954 premiums of the parent 
company, which operates only in California, were 
$15,630,324, and it paid losses of $308,118. REPORT 
OF THE CALIFORNIA INSURANCE COMM’R 167 (1954). 
The second largest title insurance company in the 
United States is the Chicago Title and Trust Com- 
pany, which writes policies only in Illinois. In 
1954 its premium income was $11,413,924; its total 
assests at the end of 1954 were $65,390,006. AN- 
NUAL STATEMENT, Cricaco TITLE AND Trust Com- 
rany (1954). 
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country and is permitted in only eleven 
states.” 

Despite the growing use of title in- 
surance, it has in the past been difficult to 
make a rational judgment of its relative 
merits as a means of title protection, for 
lack of adequate information. This article 
will attempt to describe the content and 
coverage of title insurance, the operations 
of the companies that issue it, and the 
scope of governmental regulation of the 
business. The basic source material for 
this study consists largely of interviews and 
correspondence with leading title insurers, 
lenders and Torrens officials in all parts 
of the country, as well as data obtained 
(through state insurance commissions.’) 
The latter part of the article will present 
the author’s opinions on the merits and 
future of title insurance compared with 
competing methods of title protection— 
the lawyer’s opinion system and Torrens 
registration. 


Title Insurance Protection 


Probably a majority of fee simple pur- 
chasers and certainly a majority of mort- 
gagees of fee interests in real property ob- 
tain title insurance policies or lawyers’ 
title opinions, and it is becoming increas- 
ingly common for long-term lessees to do 
so. The parties to the contract are usually 
interested in obtaining title protection as 
quickly as possible, for performance is fre- 
quently delayed until it is provided.” 
When title insurance is obtained, it is the 
usual practice for the mortgagee to re- 
quire that the mortgagor pay for the 
policy." Similarly, in some areas contracts 


See note 93 infra. 


For the description, history and extent of Torrens . 


registration, compare POWELL, REGISTRATION OF THE 
TITLE To LAND To THE STATE OF New York (1933), 
with McDougal & Brabner-Smith, Land Title Trans- 
fer: A Regression, 48 YALE L.J. 1125 (1939) (a 
critical review of PowetL). See discussion in text 
at notes 90-97 infra. 

*Any statements of fact in text or footnotes not 
attributed to cited authority are based on these 
interviews and correspondence. 

Because they are more willing to assume the 
risks of bad titles, purchasers of lesser interests in 
real property, donees and owners who have not 
recently acquired their interests seldom obtain 
formalized title protection. Of course, the record- 
ing acts, adverse possession, prescription and tort 
and contract rights against transferors give some 
protection to a transferee even thought he has no 
lawyer's title opinion or title insurance policy. See, 
generally, 3 AMERICAN LAw OF Property §§ 11.66- 
11.81 \(Casner ed. 1952). 

“Acceptable Title Rep., App. A, 53. 
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of sale customarily provide that the seller 

shall pay some or all of the cost of a policy 

insuring title in the buyer. These con- 

tracts frequently give the seller the alter- 

natives of providing either a title in- 

surance ge or an abstract showing 
e 


marketable title in the seller. In other 
areas the buyer pays the entire cost of title 
insurance coverage, if he wants in- 
surance.” 


Applicants for a title insurance policy 
are interested in obtaining the insurance 
coverage, but they are sometimes more in- 
terested in what the company examination 
of title discloses. This is perhaps partly at 
the base of the prevailing philosophy of 
title insurance companies—stressing the 
service of risk delineation rather than risk 
coverage. In many cortracts of sale the 
buyer agrees to buy only if the seller’s 
title is one that a named title insurance 
company will insure subject to no more 
than the standard exceptions. Or contract 
purchasers may have agreed to buy only if 
the title is marketable, depending on the 
title insurance examination report for 
this determination; and if the title is not 
marketable, the seller will want to know 
what defects must be cleared to make it so. 
If the applicant is planning to erect a 
church, a factory or a liquor store on the 
premises, he will of course be anxious to 
know if there are restrictive covenants a- 
gainst such usage or easements inconsistent 
with the type of building he proposes to 
erect. Or if the property is to be mort- 
gaged with a life insurance company, the 
title insurance examination report may be 
used to determine whether the title is suf- 
ficiently unencumbered to meet the legal 
standards set for life insurance invest- 
ments. It is not unusual for title policies 
applied for never to be issued, for the 
examination report of the title insurance 
company may disclose a title that the 
buyer is not obligated to accept. 


Risk Coverage 


Title insurers argue that theirs is a dual 
system of title protection—combining a 
thorough title examination with the in- 
surance of losses from some potential de- 
fects. Their cvitics assert that title insur- 
ance companies are not in fact insurers 
since they except any risks apparent after 
the title has been examined. Although 


"Ibid. 
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this assertion is overbroad, the risks as- 
sumed by title insurers compared to most 
other kinds of insurers are very slight, and 
title companies except most risks disclosed 
by the title examination. All policies con- 
tain printed general exceptions, and in ad- 
dition, defects in the particualr title are 
excluded from coverage in a separate sched- 
ule. Title companies frequently refuse to 
insure a title unless exceptions for known 
defects are added to their regular form of 
coverage. 


Many companies offer a variety of both 
owners’ and mortgagees’ policies, differ- 
ing from one another in the extent of risk 
coverage. In addition, the risks covered 
and excepted may vary from one company 
to another. Nevertheless, the pattern of 
title insurance risk coverage outlined be- 
low is generally adhered to by most firms. 


Risks Usually Covered by Title Insurance 
Policies. 


Errors in the title examination. These in- 
clude any negligence or fraud by an em- 
ployee or agent of the company in making 
the title search and analyzing its results. 
The most common error is negligently 
failing to note a title defect appearing in 
the public records. Another common er- 
ror is the failure to recognize defects that 
should be disclosed by a survey or other 
inspection of the premises whenever such 
examinations are actually made by the 
company or acceptable independent sur- 
veyors. 

A few known defects. These are oc- 
casionally covered, particularly in mort- 
gagees’ policies, if they are trivial or prob- 
ably unenforceable because of estoppel or a 
statute of limitations. Examples of this 
kind of occasional coverage are setback 
requirements, restrictive covenants, ease- 
ments, possibilities of reverter, rights of 
re-entry and slight encroachments made 
by improvements on neighboring land.” 

Defects that would be disclosed by an 
examination which the company inten- 
tionally does not make. Some companies 
make only partial examinations and as- 
sume the risks of any defects that a com- 
plete examination would disclose. For ex- 
ample, in the eastern part of the United 
States insurance is often written on a 
search that goes back only sixty years. It 

“Henley, What Investors in Mortgage Loans are 


Demanding in Title Insurance, Title News, May 
1956, p. 9. 
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is thought that there are few defects older 
than sixty years, and that it is unduly 
expensive to search for them.” 

Also, some companies insure against de- 
fects that would be disclosed by a survey, 
even though the examination is by a com- 
pany inspector qualified to make only 
rough measurements. 

Some hidden defects not disclosed by a 
competent examination of public records, 
physical inspection of the premises, or sur- 
vey. Since the protection of the recording 
acts prevents most of these defects from 
being risks to the insured, there is no risk 
for the insurer. But the recording acts do 
not eliminate all such defects, and title in- 
surance policies usually ‘protect against 
some, including: a recorded instrument, 
appearing to be valid, but void because it 
was forged, never properly delivered, or 
executed by a person without capacity; 
any judgment that from the records ap- 
pears valid but which is void for lack of 
jurisdiction; a deed incorrectly stating 
that the grantor is unmarried, if the fact 
of his marriage does not appear elsewhere 
in the records; failure of any public rec- 
ords to disclose an instrument or claim 
that need not be recorded under the re- 
cording acts, including the claim of an 
heir or devisee unknown at the time of ex- 
amination; errors in the public records 
made by public officials, to the extent they 
are not protected against by the recording 
acts, including failure to ‘put on record and 
failure to make a correct copy; errors re- 
sulting from the practice of some tax of- 
fices of promptly showing taxes as paid 
upon receipt of a payment check, then al- 
tering this record if the check is returned 
for lack of sufficient funds. 


Marketability. This risk is generally 
covered in mortgagees’ policies and often 
in owners’ policies. One of the risks in- 
volved in insuring marketability is correct- 
ly anticipating the judicial meaning that 
will be given to this vague concept, for 
courts have been far from consistent in 
their interpretations of “marketable 
title.”” 


MSee REEVE, GUARANTEFING MARKETABILITY OF 
TiTLes TO REAL Estate 82-83 (1951). 

*See 3 AMERICAN LAW OF PROPERTY §§ 11.48-11.49 
(Casner ed. 1952). 

In Texas the Board of Insurance Commissioners 
does not permit marketability to be insured but 
does allow the insurance of “good and indefeasible” 
title. Tex. Bp. oF Ins. Comm’rs, BAsic MANUAL 
oF RULEs, RATES AND FORMS FOR WRITING OF TITLE 
INSURANCE IN THE STATE OF TeExAs § III (1956) 
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Risks Usually Not Covered in Title In- 
surance Policies. 


Defects disclosed by the title examina- 
tion. Defects of this sort are generally not 
covered, and when found are listed as ex- 
ceptions in the policy. 


Defects that physical inspection and 
survey of the premises would disclose.” 


Defects of this kind are usually not cov- 
ered in owners’ policies, but ordinarily are 
in mortgagees’ policies. They include such 
possible interests as adverse possession and 
unrecorded leases and easements that 
would be disclosed by an inspection of the 
premises. They also include the defects 
that surveys would disclose, including en- 
croachments, incorrect boundry lines and 
setback violations. 


Defects created subsequent to the date of 


the policy. 


Defects of which the insured was aware 
or which he assumed prior to the date of 
the policy. ‘The general insurance doc- 
trines of misrepresentation and _ conceal- 
ment by the insured also apply to title in- 
surance.” 

Restrictions of any government police 
power regulation on the use and enjoy- 
ment of the premises. These include build- 
ing, fire and zoning ordinances. The ap- 
parent reasons for the limitation are that 
these regulations are difficult to ascertain, 
and that they are frequently ambiguous or 
of dubious constitutionality. But the limi- 
tation has been rationalized on the grounds 
that title policies insure titles, and police 
power regulations involve paramount gov- 
ernment rights of a non-title character.” 


“A typical clause excepting risks of this sort 
provides: “Rights or claims of parties in possession 
not shown of record, and questions of survey .. .” 

"See, e.g., Rosenblatt v. Louisville Title Co., 218 
Ky. 714, 292 S.W. 333 (1927); First Nat’l Bank & 
Trust Co. v. New York Title Ins. Co., 171 Misc. 854, 
12 N.Y.S.2d 703 (Sup. Ct. 1939). For a treatment 
of concealment and misrepresentation, see, generally, 
VANCE, INSURANCE §§ 61-70 (3d ed. 1951). 

Rhodes, Treatment of Restricitions in Title 
Underwriting, Title News, Sept. 1940, pp. 13, 14. 





(owner’s policy and leasehold policy). Until re- 
cently marketability was not insured in Chicago, 
even in mortgagees’ policies. The case against 
marketability is made in REEVE, GUARANTEEING 
MARKETABILITY OF TITLES TO REAL Estate (1951); 
written by a senior vice-president of the powerful 
Chicago Title and Trust Company, the book seeks 
to justify that company’s former stand against 
insuring marketability. 
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Title to personal property, even when 
affixed to the realty. 


Some hidden defects not disclosed by a 
competent examination of public records, 
physical inspection of the premises or sur- 
vey. More risky defects 6f this sort often 
are expressly excepted. They include 
mechanics’ and materialmen’s liens which 
are effective as liens without being record- 
ed at the date of the policy;” and dower, 
curtesy, community property and home- 
stead rights of the insured’s spouse. Some 
companies except tax titles because of the 
limited rights acquired at tax sales and the 
frequent errors in tax title proceedings. 
Mechanics’ and materialmen’s liens are 
often covered in mortgagees’ policies if a 
physical inspection of the premises shows 
no sign of recent construction, or—when 
there has been recent construction—if there 
is satisfactory evidence of payment, if lien 
waivers or releases are secured, or if securi- 
ty is posted for payment of any unpaid 
construction costs. 


The Scope of Coverage 


Under a title insurance policy only one 
premium is paid by the insured—at the 
time the policy goes into effect. The in- 
surance is not written for a fixed term, but 
coverage—up to the face amount of the 
policy—continues as long as the insured 
can suffer any loss from the risks covered. 
Insurance under a mortgagee’s policy ends 
when the debt is paid or the mortgage re- 
leased. But mortgagees’ policies usually 
provide that protection continues if the 
mortgagee becomes an owner of the prop- 
erty through foreclosure or purchase in 
settlement of the morgage debt. Insurance 


under an owner’s policy ends when the 


insured conveys all his interest in the prop- 
erty, except that an insured grantor re- 
mains covered for his continued liability 
under title covenants, unless, as is occasion- 
ally possible, he has assigned the policy. 
Title policies uniformly contain subroga- 
tion clauses for the protection of the insur- 
er; and mortgagees’ policies contain salvage 
clauses providing that if the insurer pays 


*Lien preference without recording continues for 
4 months to 2 years after completion of contract, 
Int. ANN. Stat. c. 82, §§ 1,7 (Supp. 1956); for 60 
days to 6 months after indebtedness accrues, Mo. 
ANN. STAT. §§ 429.010, 429.060, 429.080 (Supp. 
1956); for 90 days after cessation of performance 
of labor or furnishing of materials, WasH. Rev. 
Cope §§ 60.06.010, 60.04.010-60.04.060 (1956) . 
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the full amount of the debt to the insured 
mortgagee, the mortgage and indebted- 
ness shall be assigned to the insurer. 


Morgagees’ policies usually cover as- 
signees of the mortgage, but owners’ poli- 
cies do not cover grantees of the insured, 
and assignments to grantees are seldom 
permitted by title insurers.” Thus, each 
new grantee must take out a title policy, 
if he wishes title insurance coverage. He 
can secure some of the advantages of his 
grantor’s policy, however, if there are title 
covenants in his deed. 


Liability for Negligence 


In addition to its liability under the 
policy, the company may be liable for neg- 
ligence in performing title search and ex- 
amination. If the opinion is in error due 
to negligence in the search or analysis of 
the facts disclosed by the search, the com- 
pany is liable, provided the customer de- 
trimentally relied on the opinion.” Ordi- 
narily under such circumstances the custom- 
er will claim under the policy, but it 
could be more advantageous for him to 
bring a tort action for negligence. This 
would be the case if a negligent search had 
been made but no policy issued, if it had 
been issued on the wrong tract,” or if the 
policy had been issued after the reliance 
and it contained an exception to a defect 
not appearing in the examination report.* 
A tort action would also be better if the 
loss from the reliance were greater than 
the face amount of the policy. 


“Owners’ policies contain this or a 
similar clause: 

“This policy is not transferable to subsequent 
owners. A reissue policy in favor of new pur- 
chasers should be obtained.” 

But some owners’ policies contain this clause: 

“Assignment of this policy must be with the 
assent of this company endorsed hereon. This 

policy necessarily relates solely to the title as of the 
date the policy and, therefore, in assenting to such 
assignment, this Company assumes no liability for 
defects, liens or incumbrances attaching between 
the date of the policy and the date of assignment. 
In order to protect an assignee against interme- 
diate defects, liens or incumbrances, this policy 
should be reissued to cover the date of assign- 
ment.” 
"Glyn v. Title Guarantee and Trust Co., 132 
App. Div. 859, 117 N.Y. Supp. 424 (Ist Dep’t 1909). 
=See Ehmer v. Title Guarantee and Trust Co., 
156 N.Y. 10, 50 N.E. 420 (1898). 
=Dorr v. Massachusetis Title Ins. Co., 238 Mass. 
490, 131 N.E. 191 (1921). 


usually 
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Title Protection Afforded by Competing 
Systems 


The protection provided by the lawyers’ 
opinion system is almost as great as that 
provided by title insurance, if competent 
abstracters and lawyers are used. The add- 
ed protection of title insurance covers only 
remote risks, although the losses can be 
heavy if they do occur. Abstracters and 
lawyers are liable in tort for their negli- 
gence,” but it is difficult to secure a judg- 
ment against a lawyer for negligence in 
examination. Abstracters often are cov- 
ered by liability insurance, and some states 
require that they be bonded against the 
risk of loss to others from negligence.” 
Many abstracters voluntarily pay for losses 
due to their negligence rather than incur 
the expense and adverse publicity of litiga- 
tion. But even though they keep lower re- 
serves than other insurance companies, 
title insurance companies are better able 
financially to pay losses than are abstract- 
ers and lawyers, and they are more likely 
to be in existence when the losses occur. 


The protection provided by the Torrens 
system is broad but not absolute.” Under 
this system the original applicant brings 
an action similar to a quiet title suit, nam- 
ing all known adverse claimants as de- 
fendants. After the resulting decree a cer- 
tificate is filed in the registrar’s office that 
is determinative of all rights and interests 
in the land, and a duplicate copy is issued 
to the owner. But for a period after the 
decree, it may be attacked by certain per- 
sons who have been deprived of rights.” In 
addition, the holder of a certificate is not 
protected from a few possible types of en- 
cumbrances, even though they are not 


“*An attorney was held liable in Bayerl v. Smyth, 
117 N.J.L. 412, 189 Atl. 93 (1937), for a defective 
title examination. Other such cases are cited in 
the Bayerl opinion and in Annot., 5 A.L.R. 1389 
(1919). 

*KAaN. Gen. Stat. ANN. § 67-802 (Supp. 1955) ; 
Nev. Rev. Srat. § 76-501 (1950). 

“See note 8 supra. 

“Itt. ANN. Stat. c. 30, § 70 (Supp. 1956) (decree 
may be attacked within two years by persons with 
an interest in the land who were unaware of the 
proceedings and were not served with process) ; 
Mass. ANN. Laws c. 185, § 45 (1955) (within one 
year of a dercee fraudulently obtained); MINN. 
Stat. ANN. § 508.26 (Supp. 1956) (within 60 
days by interested persons who were unaware of 
the proceedings and were not served with process) . 
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noted on the certificate.* The Torrens 
statutes provide for indemnity or assur- 
ance funds, established from registration 
fees, to compensate those wrongfully de- 
prived of interests in land through the 
negligence or fraud of the registrars’ staffs 
or others.* In all important Torrens 
areas the funds are more than adequate.” 


Additional Services of Title 
Insurance Companies 


In addition to title search and insur- 
ance, most title insurance companies per- 
form other services usually but not always 
related to their title insurance business. 
One advantage that title insurance pro- 
vides over other forms of title protection 
is that the title insurer agrees to defend 
at its expense all litigation against the 
insured based upon a title defect covered 
in the policy. This obligation includes 
court costs as well as attorneys’ fees, and 
must be paid in addition to any losses in- 
curred by the insured. Failure of the in- 
surer to defend when obligated to do so 
has been held to give the insured the right 
to defend and then recover the expenses 
of the suit from the insurer.” 


*The decree is conclusive after two years, by the 
literal language of the Illinois statute, Itt. ANN. 
Stat. c. 30, § 70 (Supp. 1956). But the Illinois 
Supreme Court has held the certificate subject to 
attack by persons in possession at the time of reg- 
istration and who were sought to be made partics 
not by being expressly named but under the head- 
ing “all whom it may concern.” Chicago Title and 
Trust Co. v. Darley, 363 Il. 197, 1 N.E.2d 846 
(1936). And the court has held that an execution 
purchaser of a Torrens title is estopped to deny a 
common law dedication made by his grantor, even 
though never registered. Hooper v. Haas, 332 Ill. 
561, 164 N.E. 23 (1928). These cases are discussed 
in PowELL, op. cit. supra note 8, at 140-43. The 
Massachusetts statute lists five encumbrances that, 
although unregistered, prevail over a certificate. 
Mass. ANN. Laws c. 185, § 46 (1955). The Min- 
nesota statute lists six such exceptions. MUNN. STAT. 
ANN. § 508.25 (Supp. 1956) . 

Eg. Itt. ANN. STAT. c. 30, §§ 136-40 Supp. 
1956); Mass. ANN. Laws c. 185, §§ 99-109 (1955); 
MINN. STAT. ANN. §§ 508.74-508.79 (Supp. 1956) . 

*The Cook County, Illinois fund is $1,200,000 
and claims paid have totaled $72,000. In the two 
largest Minnesota counties, no claims have ever 
been paid. Other recent data on Torrens funds 
and claims appear in 4 AMERICAN LAW OF PROPERTY 
648 n.6 (Casner ed. 1952). 

2Qverholtzer v. Northern Counties Title Ins. Co., 
116 Cal. App. 2d 113, 253 P.2d 116 (1953); Fidelity 
Union Cas Co. v. Wilkinson, 94 S.W.2d 763 (Tex. 
Civ. App. 1936), aff'd, 131 Tex. 302, 114 S.W.2d 
530 (1938) . 
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A few companies qualified to write title 
insurance are primarily casualty or fire in- 
surance underwriters. Some title insurance 
companies do a substantial banking or 
trust business, and many of them offer an 
escrow service. Most title insurance com- 
panies with title plants’ prepare and sell 
abstracts and frequently sell title data to 
credit agencies. At the risk of practicing 
law without authorization, some com- 
panies even draft legal instruments per- 
taining to the titles sought to be insured. 
Usually documents are drafted without 
charge as an accommodation to the custo- 
mers who have applied for insurance. At 
least one large title insurance company 
makes a charge for advising lawyers on 
pleadings prepared in connection with liti- 
gation involving titles for which an appli- 
cation for title insurance is pending. Some 
title insurance companies formerly guaran- 
teed the payment of mortgages, but this 
proved so disastrous during the depression 
of the thirties that few title companies 
now engage in this business. 


Premium Rates 


The major national companies, when 
writing policies through agents, charge 
only for insurance coverage unless arrange- 
ments have been made to permit the agent 
to charge for search and examination. The 
basic rates are $3.50 per thousand for 
owners’ policies and $2.50 per thousand 
for mortgagees’ policies, with some reduc- 
tion as the amount of coverage increases. 
Because of differences in coverage, compe- 
tition and cost of searching and examin- 
ing, these rates vary somewhat among 
companies.“ But careful and detailed ac- 
tuarial risk studies used in computing many 
kinds of insurance rates are not made for 
title insurance risks. Such studies would 
be of limited value because of the lack ot 
data on uninsured losses, inconsistencies 
among insurers in methods of computing 
losses, and unstandardized coverage prac- 
tices of insurers. 


A number of factors affect the cost of a 
given policy. For example, mortgagees’ in- 
surance is sold at lower rates because it 
usually terminates more quickly, the risk 
decreases as the debt is paid, and the in- 
surer has a chance to salvage losses 


“For sample rate charges in different parts of the 
country, see APPENDIX IV, infra. 
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through debt assignments; furthermore, 
most mortgagees are large lending insti- 
tutions that have a strong bargaining posi- 
tion.” If an owner's policy is obtained at 
the same time as a mortyagee’s policy the 
cost of the latter is often nominal. Rates are 
usually lower for policies covering title 
that the company has previously insured, 
reflecting the lower cost of the limited 
search and examination and the negligible 
extent of the new risk. Some title insurance 
insurance premiums include charges for 
title searches and examinations, but with- 
out distinguishing the charge for these serv- 
ices and that for the insurance of risks 
assumed. Some companies also include in 
their single premium a charge for survey 
and physical inspection of the premises. 


Losses 


Accurate quantitative data on title in- 
surance losses are difficult to obtain. The 
accounting methods used by title com- 
panies for computing losses differ to such 
an extent that comparision is likely to be 
misleading. Some companies include as 
losses only claim payments that clear 
policyholders’ titles from defects; others 
add the full cost of maintaining and oper- 
ating a claims department, including the 
cost of investigation and defense of claims 
for which no payments are made. Some 
companies subtract recoveries from their 
loss totals, others do not. And variations in 
methods of computing premiums affect the 
comparative value of loss ratio data. Many 
companies are reluctant to disclose their 
loss records; if their loss ratio is low, they 
are subject to criticism that title risks are 
so trivial that insurance is unnecessary. In 
addition, accurate reports on types of loss 
are likely to show a high percentage of loss 


due to company negligence or to “casualty” 
risk assumption. 

Despite the confused state of title in- 
surance loss statistics, a few generalizations 
about title insurance losses can be made 
with considerable accuracy. The percentage 
of losses to premiums is much lower than 
for most kinds of insurance—the national 
loss ratio for 1954, based on reports of 


“See text at note 45 infra. 
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public agencies, was 1.69 per cent." Loss 
ratios are generally higher when examina- 
tions are made by agencies or approved 
attorneys than when made by full-time 
company personnel, indicating greater 
accuracy, knowledge and honesty in home 
office systems of examination. The risk of 
loss is greatest during the first few years 
after a policy is written since defects are 
most likely to be discovered during these 
years; and as time passes, there is the in- 
creasing likelihood of defects being cured 
by statutes of limitations, adverse posses- 
sion and prescription. Loss ratios are high- 
er during periods of business recession and 
falling real estate prices, for the volume of 
new policies declines, more defects are 
raised by buyers seeking tq avoid execu- 
tory contracts of sale, and salvage under 
mortgagees’ policies is less. More losses 
result from the neglience of company em- 
ployees and agents than from any other 
cause; negligent failure to note unpaid 
taxes, restrictive covenants, easements and 
judgments have proved particularly trou- 
blesome.” Losses from insuring marketabil- 
ity have been small or even nonexistent.” 

Because of their small losses title in- 
surers give less attention to maintaining 
the ability to pay losses than is true of 
insurers assuming greater risks. The re- 
serves of most title insurers are low,” and 
some companies maintain no reserves at 
all. The practice of reinsurance is never- 
theless well developed in the industry, 
some companies reinsuring all risks over 


*“AppENDIX I, infra p. 518. Ratios of losses to 
premiums for groups of companies show group 
averages varying from 1.5% to 12%. Gace, LAND 
Tite AssuRING AGENCIES IN THE UNITED STATEs 111- 
14 (1937); Burlingame, Experiences in Losses and 
Claims, Eastern Area, Title News, Dec. 1953, p. 66; 
Davenport, Title Insurance—Losses and Claims, 
Title News, Mar. 1952, p. 97. 

®GaGE, op. cit. supra note 34, at 109; Losses and 
Claims, Title News, Dec.. 1955, p. 75; Burlingame, 
supra note 34, at 66. 

REEVE, op. cit. supra note 15, at 67 (i), 76 (b). 

*A recent study of twenty-four companies that 
write title insurance or are agents for title com- 
panies showed that the percentage of operating ex- 
pense allocated to reserves for insurance losses dur- 
ing the years 1949 to 1952 rarely exceeds 2% and 
frequently is below 1%, although three companies 
showed allocations averaging 5-8%. Sheridan, 
Operating Expenses in Percentages, Title News, 
Jan. 1954, p. 14. A study of seventeen companies 
for the years 1954 and 1955 disclosed that of the 
companies studied, only those domiciled in New 
York, where loss reserves are required by law, had 
such reserves. Losses and Claims, Title News, Dec. 
1955, pp. 75, 76. 
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$25,000. ‘This practice is encouraged by 
the refusal of national lenders to accept 
title policies of small companies that do 
not reinsure a safe percentage of each 
large policy they write. Even the major 
title companies often reinsure large risks. 


The Relationship Between Title Insurance 
And the Large Institutional Lenders 


Of vital significance to title insurance as 
a business and as an institution is the 
fact that the most important consumers of 
mortgagees’ title insurance are the large 
institutional lenders, which hold eighty 
per cent of the national non-farm real es- 
tate mortgage debt.” All of these lenders 
except life insurance companies and some 
savings banks concentrate on loans secured 
by lands located close to their centers of 
business activity.” Life insurance com- 
panies, however, are national lenders, and 
the larger companies hold mortgages on 
lands located in all parts of the United 
States. They do not originate all of their 
mortgage loans, but buy extensively from 
mortgage banks and others.“ 

Because the life insurance companies 
wish to know quickly and accurately 
whether a mortgage is acceptable to them 
no matter where the property is located, 
they prefer to obtain standardized forms 


*Recently twelve major title insurance companies 
entered into a treaty under which large risks as- 
sumed by one company are automatically reinsured 
by the others. ReEvisED TREATY FOR AUTOMATIC 
TiTLE REINSURANCE BY AND AMONG ABSTRACT AND 
TITLE GUARANTEE COMPANY, DETROIT, MICHIGAN, 
AND OTHER ComPANtIEs (Feb. 27, 1956). 

“Institutional lenders’ 96 billion dollars in debt 
holdings were divided as follows: building and 
loan associations, 32 billion; life insurance com- 
panies, 27 billion; commercial banks, 20 billion; 
and mutual savings banks, 17 billion. DEp’T oF 
COMMERCE, SURVEY OF CURRENT BusINEss 14 (May, 
1956). See also APPENDIX III, infra p. 520. 

In 1954, when the farm mortgage debt was 7.7 
billion dollars, life insurance companies held almost 
2 billion dollars of it and commerical banks held 
over 1 billion dollars. STATIsTICAL ABSTRACT OF 
THE UNITED Srates 454 (1955). 

“HOAGLAND, REAL EsTATE FINANCING 235 (1954) ; 
Morton, UrBAN MortcacGe LeNbING 61-65 (1956). 
Building and loan associations in some states are 
subject to legal restrictions drastically limiting the 
geographical area within which they may do busi- 
ness. See, ¢.g., MINN. STAT. ANN. § 51.36 (Supp. 
1956); Mo. ANN. Stat. § 369.400 (Supp. 1956). 

“On the operation of mortgage banks, see Hoac- 
LAND, REAL ESTATE FINANCING c. 15, 250-67 (1954) . 
The organization of life insurance companies for 
originating mortgage loans over wide areas is dis- 
cussed in SAULNIER, URBAN MortTGAGE LENDING BY 
Lire INsuRANCE Companies c. 5 (1950). 
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of title protection. From a title point of 
view, mortgage acceptability to a life in- 
surance company means that the land must 
be readily marketable if foreclosure be- 
comes necessary. It also means that the 
mortgage must satisfy the limitations states 
put upon the investment practices of life 
insurance companies; many states, for ex- 
ample, restrict life insurance mortgage in- 
vestments to otherwise unencumbered real 
property.* 

Since title insurance tends to be the 
most standardized form of title protection, 
life insurance companies making mortgage 
loans in several states usually insist on it 
as a condition of approving a mortgage, ex- 
cept in localities where title insurance is un- 
common and to require it would put them 
at a severe competitive disadvantage with 
lenders willing to take other forms of title 
protection. Other reasons for this prefer- 
ence for title insurance are its ease of 
home office examination, the coverage it 
does give, the assumption of claim nego- 
tiation and litigation by the title insurers, 
and the financial ability of the title in- 
surers to pay claims. Some companies do 
not loan on Torrens certificates unless a 
title insurance policy is obtained. Other 
companies accept Torrens certificates with- 
out restriction; still others accept them only 
for loans up to a certain sum, varying from 
$25,000 to $150,000; and some do not take 
an uninsured Torrens certificate for the 
period following initial registration when 
the registration is subject to attack.* The 
savings banks, mortgage bankers and the 
Federal National Mortgage Association al- 
so prefer title insurance and will insist on 
it to about the same extent as do the large 
life insurance companies. 

Lenders that do most of their mortgage 
lending in areas close to their home offices 
accept any form of title protection that is 
customary in the locality. This is the usual 
position of building and loan associations, 
many commercial banks and smaller life 
insurance companies that do most of their 
mortgage lending in one state. But these 
lenders may require title insurance if they 
contemplate reselling the mortgage in the 
national market. Neither the Federal 
Housing Administration nor the Veterans 


“Cat . Ins. Cope ANN. § 1176 (Deering Supp. 
1955) ; Conn. GEN. STAT. § 6168 (1949); N.Y. INs. 
LAw §§ 81, 85, 90. 

"See note 27 supra 
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Administration insist on title insurance as 
a condition of insuring mortgages. 


Most life insurance companies are re- 
luctant to accept lawyers’ opinions because 
the examination criteria and reports are 
much less standardized than those of title 
insurance, but some life insurance com- 
panies will accept them from _ lawyers 
whom they approve. In part as an attempt 
to counteract this competitive disadvan- 
tage, the bar in some states has sought, 
with partial success, to create greater title 
analysis consistency among lawyers by a- 
dopting uniform title standards.“ 


As the leading customers of mortgagees’ 
title insurance, the life insurance com- 
panies have been able to force the title 
insurance companies to offer policies giv- 
ing broad, standardized coverage. Some of 
the usual axceptions are often eliminated 
from the policies, so that the companies 
insure known and unknown risks they 
would prefer not to cover.“ In addition, 
the industry was forced to adopt the 
Americal ‘Title Association mortgagee’s 
policy, known as the ATA policy.“ The 
standard provisions of this form are writ- 
ten by almost every title insurance com- 
pany in the United States.“ This and 
similar broad policies are the ones pre- 
ferred by most institutional lenders, and 
only when competition makes it necessary 
will they accept a narrower policy. 


Although little judicial construction of 


“Payne, Increasing Land Marketability Through 
Uniform Title Standards, 39 Va. L. Rev. 1 (1953); 
Acceptable Title Rep., App. B, 54. 

“The opposition of many insurers to broadening 
risk assumption for institutional lenders is expressed 
in Henley, What Investors in Mortgage Loans Are 
Demanding in Title Insurance, Title News, May 
1956, p. 9. 

“The origins of the ATA policy and its predeces- 
sor, the LIC, or Life Insurance Company form, are 
discussed in REEVE, op. cit. supra note 15, at 127, 
and in The American Title Association Standard 
Loan Policy of Title Insurance, Title News, July 
1929, p. 5 

There are two forms of the American Title As- 
sociation loan policy now being written; the stand- 
ard loan policy (revised 1946) and the additional 
coverage loan policy (revised 1946). Only the 
former is widely used. REEVE, op. cit. supra note 
15, at 129. A copy of the policy is reprinted in 
APPENDIX V, infra p. 521. 

“The American Title Association is still trying 
to develop an acceptable standard owner’s policy. 
Henley, Report of Committee on Standard Form 
of Title Insurance, Title News, Dec. 1955, p. 72. 
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policies has taken place,“ there are ex- 
pressions by a few courts that title poli- 
cies, like other insurance policies, should 
be construed against the insurer.” Such 
a doctrine may well be valid when the 
policies are contracts of adhesion and the 
insurer can present the insured with a 
take-it-or-leave-it proposition.” But this is 
plainly not the case when the insured 
is a life insurance company that has had 
a hand in shaping the content of the poli- 
cies, and it is doubtful that this rule of 
construction should be applied to most 
mortgagees’ policies. 


Patterns of Title Insurance Company 
Operation 


Although some title companies insure 
titles only in one country, there are many 
national or statewide companies that in- 
sure titles in many countries or even many 
states. The Lawyers Title Insurance Com- 
pany, operating over the widest area, has 
title insurance offices or agents in forty- 
three states, the District of Columbia, 
Hawaii and Puerto Rico.” Nearly all na- 


“Very few losses occur, and when they do, in- 
surers are generally liberal in adjusting them. Cases 
on the construction of title insurance policies are 
collected in 9 APPLEMAN, INSURANCE LAW AND 
Practice c. 210 (1943); and in 2 Fitcu, ApsTRActs 
AND TITLES TO REAL Property c. 33 (1954). The 
measure of damages under title policies has caused 
the courts some difficulty. The damage cases are 
discussed in Hilton, Theories of Liability, Title 
News, May 1956, p. 16; and Comment, 6 WESTERN 
Res. L. Rev. 49 (1954). 

“Coast Mut. Building-Loan Ass’n v. Security Title 
Ins. & Guaranty Co., 14 Cal. App. 2d 225, 57 P.2d 
1392 (1936); Broadway Realty Co. v. Lawyers Title 
Ins. & Trust Co., 226 N.Y. 335, 123 N.E. 754 (1919). 

A contract of adhesion is one in which one of 
the parties merely has the choice of accepting or 
rejecting the contract, with little or no choice as to 
its terms, because of his relatively inferior bargain- 
ing position. See Kessler, Contracts of Adhesion 
—Some Thoughts About Freedom of Contract, 43 
Cotum. L. Rev. 629 (1943). 

"Other major national companies include the 
Kansas City Title Insurance Company (Missouri) , 
operating in 22 states, Alaska and the District of 
Columbia; Louisville Title Insurance Company 
(Kentucky), operating in 17 states and the District 
of Columbia; Title Guarantee Company (Mary- 
land), operating in 14 states and the District of 
Columbia; and Title Insurance Company of Minne- 
sota, operating in 19 states. A company in this 
footnote is classified as a national company only if 
it does more than 25% of its premium business 
outside of its home state. In title insurance pre- 
mium volume, Lawyers Title Insurance Corporation 
is the third largest title insurance company in the 
United States, with 1954 premium income of $6,-: 
939,852. The 1954 title insurance premium in- 
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tional companies maintain dual title in- 
surance operations, organized as separate 
operations: a local business in the home 
office county, and a national business for 
the rest of the area served. In its local 
business, the company offers full title ex- 
amination and abstract service and main- 
tains its own title plant. Some of the 
national companies do a larger business 
locally, both in dollar volume and in 
number of policies written, than all their 
national business combined. 

Outside of the home office locality the 
national companies usually act through 
agents and approved attorneys, although 
some companies also have branch offices. 
The agents are mostly independent ab- 
stract companies, often with title plants 
of their own, but a few agencies are wholly 
or partially owned subsidiaries of the 
national company.” There are both exclu- 
sive agencies and agents that represent 
several insurers. For the insurers that per- 
mit attorneys in private practice to act as 
agents, only those attorneys who have 
considerable skill and experience in ab- 
stract examination work are approved. 


Ordinarily, when a policy is issued 
through an agent, the agent has prepared 
an abstract, the abstract has been examined 
by an attorney in private practice ap- 

roved by the insurer, and the attorney 

as given a written opinion as to the state 
of the title. The agent then issues the 
policy in the name of the insurer, al- 
though some approval by personnel from 
the insurer’s home or branch office may 
first be required. Title insurance written 
through a national insurer’s agent usually 
does no more than add title insurance pro- 


"The Lawyers Title Insurance Corporation has 
36 branch offices, 193 agencies and over 12.000 
approved attorneys. In comparison, the Chicago 
Title and Trust Company, which has sought more 
intensive development of title insurance outside its 
home office county than have most national or 
statewide companies, has 5 regional offices, 7 wholly 
or partly owned associated title companies, and 80 
abstract company agents. These are all located in 
Illinois outside of Cook County, except for one as- 
sociated company in Indiana. 





come of other national companies was: Kansas City 
Title Insurance Company, $1,647,337; Louisville 
Title Insurance Company, $1,282,815; Title Guar- 
antee Company; $985,428; and Title Insurance 
Company of Minnesota, $967,572. REPORT OF THE 
Missourt DiIvisiON OF INSURANCE 77 (1955); 
REPORT OF THE ‘TENNESSEE COMMISSIONER; 
OF INSURANCE AND BANKING 218 (1955). In 1955 
these companies, with more agencies, increased 
their total premium volume by almost one-third. 
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tection to that provided by a lawyer's 
opinion.” 

The examining attorney secures his usual 
fee for an abstract examination; the ab- 
stracter obtains not only a fee for pre- 
paring the abstract, but, he also receives 
part of the insurance premium as a com- 
mission, often as high as forty per cent of 
the total premium. A title insurance busi- 
ness operated in this way does not com- 
pete with abstracters and lawyers; it sup- 
plements their services. Since it is difficult 
to convince a person with a lawyer’s o- 
pinion showing marketable title that he 
should also have title insurance, this type 
of insurance develops resistance because 
of cost. Such a noncompetitive approach 
has probably prevented the development 
of intensive title insurance coverage in in- 
dividual counties, although some new busi- 
ness has been skimmed from areas where 
title insurance was never before written, 
most of it resulting from lenders’ insist- 
ence on coverage. 

Some forms of national title operation, 
however, adversely affect local abstracters 
and lawyers in private practice. Abstracters 
are foreclosed from a considerable amount 
of business when title insurers open 
branch offices and make their own title 
searches or hire lawyers in private practice 
to do so, all without the aid of independ- 
ent abstract companies. And lawyers in 
private practice - potential fees when 
the insurers or their agents use full-time 
employees to handle title examination. 

The national insurer does more for an 
agent than merely insure policy risks. Its 
advertising and promotion of title insur- 
ance in the agent’s area and its financial 
and service reputation develop both in- 
surance and abstract business. Some in- 
surers provide a legal advisory service for 
those agents that make title examinations. 
On their part, agents are expected to ac- 
tively seek new title insurance business; 
and agency contracts commonly provide 
that agents shall indemnify the insurer 
for losses caused by negligence in their 
searches and examinations.“ 


Title Plants 


Because financial success in the title in- 
surance business depends to a large extent 


“For excerpts from a sample contract between a 
company and its agents, see APPENDIX VI, infra. 

A typical agent’s indemnification clause is re- 
printed in AppEenpix VII, infra. 
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on ownership or control of private title 
plants, title insurers writing a large vol- 
ume of insurance in any one county 
characteristically own a title plant in that 
country, or have an agent, usually an ab- 
stracter, that owns one. These plants con- 
sist of copies or summaries of public rec- 
ords pertaining to land titles, indexed 
so as to facilitate rapid and accurate search 
of the title history of any parcel of land in 
the county. Included in this consolidation 
are recorded instruments; records of real 
estate tax payments; probate court rec- 
ords; and records of such judicial proceed- 
ings as quiet title suits, actions resulting 
in liens on realty, foreclosures and divorce 
proceedings. With rare exceptions each pri- 
vate title plant contains data on land in 
but one county. 


It is possible for abstracts to be pre- 
pared and title insurance searches to be 
made directly from the public records, and 
this is done by many small abstract and 
title companies, but searches made from 
the records of private title plants can be 
made much more rapidly. This is due 
largely to the superior indexing systems 
used by the private plants, and in large 
counties, to the more convenient arrange- 
ment of data for examination purposes. 
Title plant tract indexes or geographic fil- 
ing systems are much superior to the grant- 
or-grantee indexes customary in most 
public recording offices. In addition, for 
unplatted urban land, title companies 
make unofficial plats and indexes to the 
tract descriptions in these plats.” Miscel- 
laneous indexes in title plants, also known 
as general indexes, are more efficiently 
arranged than the comparable public in- 
dexes, if, indeed, there are any. The vast 
collection of tax data, copies of recorded 
instruments, and copies of documents filed 
in judicial proceedings that are part of 
many title plants makes it possible for com- 
pany employees to prepare an abstract or 
search and examine a title solely from 
company records without the necessity 
of locating and checking the official copies 
at the various public offices. A large title 
plant is operated essentially as a factory, 
with many semiskilled employees perform- 
ing highly specialized and mechanized 
tasks. 


Title plants are costly to maintain, for 


This is known as the arbitrary tract system or 
progressive arbitrary system. For a detailed de- 
scription of one such system, see Myren, Arbitraries, 
Title News, Dec. 1953, p. 3. 
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every day a large volume of instruments 
must be copied and transactions indexed 
if the plant is to remain current. In Cook 
County, Illinois, for example, about 300,- 
000 real property instruments were record- 
ed during 1954.” About 900,000 real prop- 
erty instruments were filed in Los Ange- 
les County, California, during the same 
year. In addition to these instruments filed 
under the recording acts, each large title 
plant annually processes thousands of tax 
and judicial documents.” 

Whether or not a title or abstract com- 
pany finds its profitable to maintain a 
title plant depends on the location, ar- 
rangement and indexing of the public 
records; the volume of title search busi- 
ness done by the company in the county; 
and the extent of the competition. In 
counties of large population it is usually 
profitable for at least one company to 
maintain a complete plant, and frequently 
several do so. But in New York City, with 
twelve companies competing for title in- 
surance business, no company now finds it 
profitable to keep a tract index or make 
daily take-offs from current recorded in- 
struments. The larger companies discon- 
tinued this practice within the past decade, 
and although some of them make current 
miscellaneous take-offs and use their title 
plants for older recordings, searches for re- 
cently recorded transactions are made ex- 
clusively from public records. Fortunately, 
a form of tract index is maintained by 
the public recording authorities. The New 
York experience runs counter to the 
national trend, which is toward more title 
plants and more complete title plants, 
even in smaller counties. 


Title Examination 


Title insurance is issued only after an 
examination of the title and a report to 


In the nine-month period from December, 1953, 
to August, 1954, there were 222,369 real estate 
recordings in Cook County. 2 THe Cook County 
RecorpeR 1 (1954). During the same period, an 
additional 47,928 Torrens filings were made. Jbid. 

A statistical study of deeds recorded in eight 
selected counties and the District of Columbia an- 
nually from 1895 to 1946 appears in FisHER, UrR- 
BAN REAL EsTATE MARKETS, CHARACTERISTICS AND 
Financinc 160 (1951). 

"The Chicago Title and Trust Company has 650 
employees maintaining its Cook County title plant 
and making searches and examinations. For Los 
Angeles County, California, the Title Insurance 
and Trust Company has 450 employees doing 
similar work. 
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the applicant. The examination is based 
on data secured from public records or a 
title plant, frequently supplemented by a 
survey or inspection report of the prem- 
ises. The data from the public records 
and title plant may be assembled in the 
form of a complete abstract, certified as 
accurate by an abstracter and belonging 
to the owner of the property. Or it may 
consist of the same information, assembled 
in more economical form and remaining 
in possession of the examining company. 
Examinations are usually made by mem- 
bers of the bar, but some companies em- 
ploy laymen with extensive experience in 
title work and law students. In most com- 
panies examiners are restricted to the 
specialized task of analyzing title data as- 
sembled for them and making reports to 
applicants on the conditions and excep- 
tions under which policies will be written. 
After receiving these reports, applicants 
or their attorneys frequently negotiate 
with the insurer for the elimination of at 
least some exceptions. A suit to quiet title 
may be necessary to cure a defect, but this 
is less the case with title insurance than 
with the lawyer’s opinion system,” for in- 
surers are somewhat more liberal than law- 
yers in passing titles as marketable. 


Examinations for title insurance appli- 
cations are made only back to the date of 
the last policy issued by the company on 
the tract in question. This differs from 
the practice under the lawyer’s opinion 
system, where the full abstract is custom- 
arily re-examined. The reasons for the title 
insurers’ practice in this regard are that 
risks of error in prior examinations are 
small, the added expense of re-examina- 
tion is considerable, and the company may 
already be under an indirect obligation 
to the applicant if the prior insured is li- 
able to the applicant under title cove- 
nants. The result of this practice is to 
simplify title insurance examinations, es- 
pecially for old successful companies, 
since they have insured the titles to most 
tracts in their counties at some time in 
the past. 


“Kansas is an example of the significance of 
quiet title suits in predominantly abstract opinion 
states. In that state such suits constituted 15% of 
all civil litigation filed in the general courts of 
first instance for a ten-year period from 1946 to 
1955. Kan. Jup. Counc, Buti. 33 (Oct. 1955). 
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Advertising 


The ability to conduct aggressive adver- 
tising and promotion is a major advantage 
that title insurance has over competing 
systems of title protection. Some appeal 
is made to the public at large, but atten- 
tion is centered on the businesses and pro- 
fessions that seek title protection for 
themselves or their customers and clients: 
lawyers, realtors, builders and institution- 
al lenders. Personal solicitation from mem- 
bers of these groups has been especially 
effective; one large Eastern company has 
a forty-man staff making personal calls 
on potential sources of business. Individ- 
ual lawyers ave prohibited by canons of 
ethics from advertising or soliciting, and 
the occasional advertising by bar associa- 
tions of the title examination services pro- 
vided by lawyers has not been effective. 
The Torrens system has been similarly 
handicapped. Government agencies tra- 
ditionally are not expected to advertise 
their services, and funds for this purpose 
are difficult to secure. For example, the 
registrar in Cook County, Illinois, does dis- 
tribute some promotional literature on re- 
cording and registration, but he has never 
had over $10,000 a year available for pro- 
motion, and in Minnesota, there has never 
been any paid promotion of the registra- 
tion system. 


The Lawyers’ Title Guaranty Fund 


Recently a form of title insurance oper- 
ation has developed in Florida that may 
be the lawyer’s answer to the inroads title 
insurance has made. A title insurance busi- 
ness was formed by 1,400 members of the 
Florida bar and is conducted in the form 
of a common law business trust.” The 
trust, or fund as it is called, is managed 
by a board of fifteen member trustees e- 
lected by the members, who must be 
Florida lawyers. In the name of the fund 
the members issue title insurance policies 
providing conventional coverage,” includ- 


“Carter, Lawyers’ Title Guaranty Fund, 8 U. Fra. 
L. Rev. 480 (1955). 

In 1955 a similiar organization of lawyers was 
licensed to write title insurance in Ohio, starting 
business with more than 750 lawyer shareholders. 
Ohio Bar Title Company Licensed by State, 28 
Onto Bar Ass’n Rep. 480 (1955). 

“There are some limitations that the fund places 
on the rights of members to issue policies. ReEcu- 
LATIONS UNDER DECLARATION OFTRUST OF LAWYERS’ 
TITLE GUARANTY Funp, Regs. 1, 4 (i). 
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ing the ATA mortgagee’s form. Expenses 
and reserves for losses are provided by the 
initial contribution of $200 made when 
members join the fund, and additional 
contributions, analagous to premiums, 
made by the clients when the policies are 
written. All contributions of a member 
are credited to his account, and at the end 
of the year expenses are allocated among 
members in proportion to their contri- 
butions made that year.” Losses on insur- 
ance risks are allocated among all the 
members as expenses, except that losses 
caused by the negligence of a member in 
issuing a policy are charged only to that 
member’s account. Provision is made for 
withdrawal of a member's unimpaired 
credit balance that has been in the fund 
more than seven years. 


Government Regulation of Title 
Insurance 


Title insurance companies are all subject 
to some form of government regulation, 
closely resembling that of life, fire and 
casualty insurance, and ordinarily under 
the authority of the state insurance com- 
mission.” Some of the statutes regulating 
title insurers were passed in the legisla- 
tive flurry that followed the South-East- 
ern Underwriters case“—holding that in- 
terstate insurance transactions are interstate 
commerce—and the enactment of Public 
Law 15"—declaring a congressional policy 
in favor of state regulation of insurance. 
They are chiefly the result of efforts to 
forestall federal regulation of the insur- 
ance industry.” Most regulation is designed 
to reduce the likelihood of insurers be- 


"In° 1954 the Fund had assets of $407,530. In 
that year the premiums on policies it wrote to- 
talled $156,140 and its losses were $717. Fia. Ins. 
Der’r Rep. 38 (1955). 

“But in Illinois it is the State Auditor of Public 
Accounts, ILL. ANN. STAT. c. 73, §§ 479-85 (Supp. 
1956); in Ohio, for title guarantee and trust com- 
panies, the State Auditor, On1o0 Rev. Cope § 1107.23 
(Anderson 1953); in Colorado, the State Bank Com- 
missioner, Coto. Rev. Stat. ANN. § 31-11-2 (Supp. 
1955); in Kansas, for trust companies writing title 
insurance, the State Bank Commissioner, KAN. GEN. 
Strat. ANN. §§ 9-1701, 9-1704 to 1707, 17-2002 (Supp. 
1955) . 

“United States v. South-Eastern Underwriters 
Ass’n, 322 U.S. 533 (1944). 

59 Stat. 33 (1945), 15 U.S.C. §§ 1011-15 (1952). 

“Examples of statutes pertaining exclusively to 
title insurance and passed shortly after the enact- 
ment of Public Law 15 are: Cal. Stat. 1949, c. 891; 
Md. Laws 1947, c. 270; and Wash. Laws 1947, c. 
art. 29. 
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coming insolvent. But frequently regula- 
tion seeks to protect policyholders from 
unfair rates and unfair policy terms, or to 
give competitive or monopoly advantages 
to insurers, abstracters or other favored 
groups affected by title insurance. 


States commonly restrict the businesses 
in which title insurers may engage.” Some 
states have prohibited them from writing 
any kind of insurance except title in- 
surance,” from guaranteeing mortgage 
loan payments,” or from engaging in the 
banking business”—all of which are or have 
been important activities of title in- 
surers. Many states require title insurers 
to make substantial deposits of cash or 
securitites with the state as a condition of 
doing business.” Reserve" and capital” re- 
quirements are also common, as are re- 
strictions on the investments that title in- 
surers may make.” A few states restrict the 
amount of risk that any one company may 





"E.g., CAL. Ins. Cope ANN. §§ 12390-12392 (Deer- 
ing Supp. 1955); Ky. Rev. Stat. ANN. §§ 287.040, 
304.918 (Baldwin 1955); Tex. Ins. Cope ANN, art. 
9.01 (Supp. 1956). 

“Cat. Ins. Cope ANN. § 12360 (Deering Supp. 
1955) is applicable to domestic and foreign com- 
panies, and foreign companies that write other 
kinds of insurance even outside California are in- 
eligible to transact the business of title insurance 
in California. See also VA. Cope ANN. § 38.1-25 
(Supp. 1956). . 

“Eg. Ky. Rev. Stat. ANN. § 304.923 (Baldwin 
1955) ; N.Y. Ins. Law §§ 432, 436; Tex. INs. Cope 
ANN. art. 9.04 (Supp. 1956). 

F.¢., Tex. Ins. Cope ANN. art. 9.01 (Supp. 
1956) ; VA. Cope ANN. § 38.1-31 (Supp. 1956). — 

Fg. Cat. Ins. Cope ANN. § 12350 (Deering 
Supp. 1955), $100,000 with its home state; ILL. ANN. 
Stat. c. 73, § 479, (Supp. 1956), $500,000 for 
Cook County, $50,000 for any one county plus 
$5,000 for each additional county; Mo. ANN. STAT. 
§ 381.030 (Supp. 1956), $50,000; Trex. Ins. Cope 
ANN. art. 9.07 (Supp. 1956), one-fourth of au- 
thorized capital but not in excess of $100,000. 

4E.g.,CaL. Ins. Cope ANN. § 12370 (Deering 
Supp. 1955), 25% of the aggregate of the insurer's 
subscribed capital stock; Mo. ANN. Stat. § 381.040 
(Supp. 1956), 10% of premiums collected; Tex. 
Ins. Cope ANN. art. 9.11 (Supp. 1956), 5% of gross 
premiums but not in excess of $100,000, and with 
release and withdrawal rights. 

=CaL. Ins. Cope ANN. § 12359 (Deering Supp. 
1955), at least $250,000; Minn. Stat. ANN. § 68.01 
(Supp. 1956), at least $200,000; Tex. Ins. Copr 
ANN. art. 9.02 (Supp. 1956), at least $100,000. 

“Investment is usually permitted in government 
bonds, real estate mortgages and title plant; and 
limited investment is frequently premitted in cor- 
porate securities. N.J. Stat. ANN. §§ 17:24-7,8 
(Supp. 1955); N.Y. Ins. Law § 79; id. § 435; Va. 
Cove ANN. §§ 38.1-179 to 217, 38.1-724 (Supp. 1956); 
Wasu. Rev. Cope § 48.29.130 (Supp. 1956). 
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assume without reinsurance.“ Many stat- 
utes provide that rates be reasonable and 
not unfairly discriminatory between simi- 
lar risks,” and that rate schedules and poli- 
cy forms be filed with the state insurance 
commission, which may be given the right 
to disapprove rates as filed.” Statutes have 
been passed, since Public Law 15 became 
effective, prohibiting title insurers from 
granting rebates, discounts or commissions, 
except to their agents.” A few statutes ex- 
pressly authorize lawyers to act as agents 
for title insurers in the procuring of busi- 
ness.” If the financial condition of a title 
insurer becomes impaired, some statutes 
authorize the commission to require that 
the insurer reinsure its policies” or even 
discontinue its business;” the state may 
have the right to rehabilitate or liquidate 
the company." 

Some statutes are designed at least in 
part to give competitive or monopoly ad- 
vantages to a favored group. Among them 
are laws that establish extremely high de- 


™Miss. Cope ANN. § 5671 (Supp. 1956) (risks 
may not be over 15% of capital and surplus) ; TEx. 
Ins. Cope ANN. art. 9.12 (Supp. 1956) not over 50% 
of capital stock and surplus); VA. Cope ANN. § 
38.1-727 (Supp. 1956) (not over 50% of the ag- 
gregate amount of capital and surplus and reserves 
other than loss and claim reserves) . 

™N.Y. Ins. Law §§ 438, 440; Ore. Rev. STAT. § 
748.086 (1955); Pa. Stat. ANN. tit. 40, §§ 477b, 1241- 
1264 (Purdon 1955). 

7N. Y. Ins. Law §§ 184,440; Pa. STAT. ANN. tit. 
40 § 1247, (Purdon 1955). The Texas Board of 
Insurance Commissioners fixes uniform title in- 
surance rates and policy terms, applicable to all 
companies doing business in Texas. Tex. INs. 
Cove ANN. art. 9.03 (Supp. 1956); Tex. Bp. oF 
Ins. ComMM’rs Basic MANUAL OF RULES, RATES AND 
FoRMS FOR THE WRITING OF TITLE INSURANCE IN 
THE STATE OF TEXAS §§ II, III (1956). The power 


of the Texas Board of Insurance Commissioners to _ 


fix uniform rates for all companies has been upheld 
as constitutional, on the basis that insurance was 
a business affected with a public interest. New York 
Title & Mortgage Co. v. Tarver, 51 F.2d 584 (N.D. 
Tex. 1931); Daniel v. Tyerrell & Garth Inv. Co., 127 
Tex. 213,93 S.W.2d 382 (1936). 

™ Cav. Ins. Cope ANN. §§ 12404, 12405 (Deering 
Supp. 1955); Mo. ANN. Stat. § 381.100 (Supp. 
1956) ; Tex. Ins. Cope ANN. art. 9.22 (Supp. 1956). 
In Texas only a person owning and operating an 
abstract plant may share in a title insurer’s pre- 
miums. Jbid. Board of Ins. Comm’rs v. Title Ins. 
Ass’n, 153 Tex. 574, 272 S.W.2d 95 (1954). 

Fira. Stat. ANN. § 625.01 (Supp. 1955); Miss. 
Cove ANN. § 5671 (Supp. 1956); N.Y. Ins. Law § 
440. 

E.g., N.Y. Ins. Law § 434. 

ILL. ANN. STAT. c. 73, § 482 (Supp. 1956); N.Y. 
Ins. LAw §§ 510,511, 513; Tex. INs. CopE ANN. art. 
9.13 (Supp. 1956). 

N.Y. Ins. Law § 434. 
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posit requirements, discouraging new com- 
panies from coming into an area;” that 
prevent companies writing other kinds of 
insurance from engaging in the title insur- 
ance business;” and that require a title 
insurer to have a compjete tract index or 
title plant in the county where its princi- 
pal office in the state is located.” Similar 
preferences are shown by the Texas statute 
requiring that a title insurance agent own 
a title plant if it is to qualify for a divi- 
sion of premiums,” and by the Oregon 
statute requiring that the insurer, its agent 
or someone certifying to the insurer the 
status of the title, own and maintain a title 
plant in every county in which the in- 
surer does a title insurance business.” 
Title insurance companies, wherever 
they do business, are generally required 
each year to file detailed financial state- 
ments.” Audits of domestic companies are 
usually made every two or three years,” 
and occasionly representatives from other 
states where the companies do business 
join in the examinations. These audits are 
the only supervision that most state agen- 
cies give to title insurance companies. 
Most state regulatory bodies, which are 
generally understaffed, concentrate their 
attentions on other kinds of insurers, but in 
Texas and New York state agencies give 
more than average attention to title in- 
surance. This is explained by the greater 
degree of state regulatory activity required 
under the Texas title insurance statutes, 
and by the insolvency record of New York 
insurers during the thirties.” In New York 


"E.g., the $500,000 deposit requirement to do 
title insurance business in Cook County, Illinois. 
Itt. ANN. Stat. c. 73, § 439 (Supp. 1956). 

“See notes 66-69 supra. 

“Ore. Rev. Stat. § 748.084 (1955); Wasn. Rev. 
Cove § 48.29.020 (Supp. 1956). 

*See note 77 supra. 

“Ore. Rev. Stat. § 748.084 (1955). 

*E.g., IDAHO CopE ANN. § 41-2805 (Supp. 1955) ; 
ILL. ANN. Stat. c. 73, § 48, (Supp. 1956) . 

SIpAHO Cope ANN. §§ 41-2809, 41-702, 41-708 
(Supp. 1955); It. ANN. Stat. c. 73, § 484 (Supp. 
1956); Mo. ANN. STAT. § 381.120 (Supp. 1956). 

“Thirty-one of the forty-four title and mortgage 
guaranty companies organized in New York from 
1920 to 1930 were eventually taken over by the 
state for rehabilitation and subsequent liquidation. 
Gray, TITLE INSURANCE COMPANIES 23 (1954) (a 
pamphlet reprinting a lecture given at the In-serv- 
ice Training Program of the New York State 
Insurance Department); see also FisHER, URBAN 
REAL EsTATE MARKETS: CHARACTERISTICS AND FI- 
NANCING 33-35 (1951). Supervision of title insurers 
by the Texas Board of Insurance Commissioners in- 
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the Title and Mortgage Section of the 
State Insurance Department's Property 
Bureau has an eight-man staff that audits 
and examines title insurers and investi- 
gates their agents and those accused of en- 
gaging in the title insurance business with- 
out authorization. The Section’s audit of 
title insurers includes a spot-check of their 
title searches and examinations to deter- 
mine the amount of risk really being as- 
sumed. It also handles applications for title 
insurance rate changes. 


Future Prospects Of The Title Protection 
Systems 


Existing systems of title protection have 
made titles sufficiently certain to enable 
vast land resource development in the 
United States without serious interference 
from title risks. But the prevailing systems 
are cumbersome and expensive. They are 
often as ingeniously and efficiently operat- 
ed as the controlling legal structure will 
permit. That structure, however, is faulty. 
It is based on a recording system that pro- 
vides inadequate protection and _necessi- 
tates intricate record and _ non-record 
searches before even partial title protec- 
tion can be offered. 


Torrens Registration 


‘Torrens registration, a cheaper and 
simpler system, has been rejected by all 
but a few counties in the United States.” 


” See notes 26-30 supra and accompanying text. 

After initial registration, Torrens is the cheap- 
est form of title protection. For a discussion of 
costs during the 1930’s, see McDougal & Brabner- 
Smith, Land Title Transfer: A Regression, 48 YALE 
L. J. 1125, 1138 (1939). The same is true today, 
even in Illinois, which in 1955 increased its registra- 
tion fees. Int. ANN. STAT. c. 30, § 145 (Supp. 1956). 
In the few counties where appreciable new Torrens 
registration is still taking place, the cost advantage 
is the reason. Statistics on new registration in 
Massachusetts, Minnesota and Illinois appear in 4 
AMERICAN LAW OF Property § 17.40 (Casner ed. 
1952). Many of the new registrations are by urban 
developers who register titles to large tracts, sub- 
divide the tracts into small lots, and sell them 
individually. Another important type of new reg- 
istration is that of titles so defective that judicial 
action is needed to clear them. 





cludes an audit of each domestic and foreign insurer 
at least every two years, occasional unscheduled 
spot-check audits of these insurers, approval of 
policy forms and fixing of premium rates. A 
study of title insurance premium rate fixing is 
currently being made by the Texas Board in an 
effort to develop more precise rate fixing stand- 
ards than the desires of insurers tempered by 
vague feelings of the commissioner as to what is 
fair. 
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Although this system had considerable 
support fifty years ago, its promise has 
never been realized. Torrens registration 
has had strong opponents whose economic 
lives it threatened: title insurance com- 
panies, abstracters and important elements 
in the bar. The registrars’ offices have not 
been aggressive in their competition with 
the other systems and, unlike the title in- 
surers, have done little or no advertising 
and promotion. Their service has too often 
been slow, and there has been delay in 
securing the necessary personnel and e- 
quipment to remedy this problem.” Nor 
do they have the power of their competi- 
tors to broaden coverage and cut rates 
when necessary to attract and hold new 
business. ° 

The Torrens acts that have been passed 
contain shortcomings that discourage reg- 
istration. There is ordinarily no financial 
inducement to put property into Torrens, 
for the judicial proceeding required by 
initial registration is both slow and expen- 
sive, and the financial benefits of the 
system accrue only to subsequent trans- 
ferees. The existing statutes also have gaps 
in the protection they provide: initial reg- 
istration may be attacked for a limited 
period, and registration does not protect a- 
gainst all encumbrances. Nor does the 
Torrens system provide any inspection, 
release or other procedure to protect a- 
gainst possible unrecorded mechanics’ 
liens. These risks, although slight, have 
heen sufficient to deter many institutional 
lenders from loaning on Torrens titles. 

The future of the Torrens system in the 
United States is bleak, for interest in it 
has declined.” The recent repeal of the 
California registration act destroyed the 
system in one of the five states where it has 
been most extensively used.” In Illinois, 


"This has been most noticeable in Cook County, 
Illinois. Recently, when after many years a sub- 
stantial staff increase was made, the time for is- 
suing new certificates on property already registered 
was reduced from six weeks to eight days. But 
space and equipment are still short. Much of the 
added staff must work at night because there is 
no office space for them during the day. 

"There was renewed interest in the Torrens 
system during the nineteen-thirties after many 
New York title insurance companies became in- 
solvent. The most compelling argument in favor of 
the Torrens system made during this period is Mc- 
Dougal & Brabner-Smith, supra note 90. 

"Cal. Stat. 1955, c. 332. Seven other states have 
passed and later repealed registration acts: Mis- 
sissippi, Nebraska, North Dakota, South Carolina, 
South Dakota, Tennessee and Utah. The following 
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another of these five states, deregistration 
bills have been introduced in recent ses- 
sions of the legislature, and once deregis- 
tration is passed, a repeal may follow.” 
A revival of interest in land registration 
might take place if the existing acts were 
amended so as to make initial registration 
more attractive to owners and _ lenders. 
The time required to obtain an initial reg- 
istration should be reduced, as should its 
cost. This could be done by making the 
initial registration an administrative pro- 
ceeding with right of appeal to the courts. 
An early Illinois act so providing was de- 
clared unconstitutional,” but develop- 
ments in administrative law since that 
time make doubtful the same position to- 
day.” An inducement to new registrations 
would also be made if no charges or costs 
were assessed the initial registrant by the 
registrar or court. By means of slightly 
increased registration charges when the 
property is later transferred, costs of the 
system could be passed on to the subse- 
quent beneficiaries of registration. An- 
other improvement would be reducing the 
kinds of encumbrances excepted from the 
protection of the act, and providing in- 
surance from the indemnity fund for the 


“Deregistration preceded repeal in California. 
Cal. Stat. 1949, c. 293. 

111. Laws 1895, at 107, §§ 15, 81, was declared 
unconstitutional in People ex rel. Kern v. Chase, 165 
Ill. 527, 46 N.E. 454 (1896). Cf State v. Guilbert, 
56 Ohio St. 575, 47 N.E. 551 (1897). 

"The following are a few of the many cases 
holding statutes constitutional against the assertion 
that they granted judicial powers to adminstrative 
officials: Twin Falls Canal Co. v. Huff, 58 Idaho 
587, 76 P.2d 923 (1938) (water permit awards); 
Porterie v. Grace, 184 La. 443, 166 So. 133 (1936) 
(interpretation of mineral leases from the state) ; 
Clark v. Briscoe Irrigation Co., 200 S.W.2d 674 
(Tex. Civ. App. 1947) (water right appropria- 
tion). See also Brown, Administrative Commissions 
and the Judicial Power, 19 Minn. L. Rev. 261 
(1935). 


registration statutes are still on the books: Coto. 
Rev. Stat. ANN. art. 10 (Supp. 1955); Ga. Copr 
ANN. tit. 60 (Supp. 1955); ILL. ANN. Stat. c. 30, 
§§ 45-148 (Supp. 1956); Mass. ANN. Laws c, 185 
(1955) ; Minn. Stat. ANN. c. 508 (Supp. 1956); N.Y. 
REAL Prop. Law §§ 370-435; N.C. Gen. STAT. c. 43 
(Supp. 1955); Onto Rev. Cope ANN. cc. 5309, 5310 
(Anderson 1953) ; Ore. Rev. Stat. c. 94 (1955); VA. 
Cope ANN. § 55-112 (Supp. 1956); Wasn. Rev. 
Cope §§ 65.12-800 (Supp. 1956). Hawaii also has 
a registration act. Hawa Rev. Laws c. 307 (1945). 
A substantial volume of registrations exists in parts 
of only four states: Illinois, Minnesota, Massachu- 
setts and Ohio. Adoption in Illinois is by ref- 
eredum vote of the people of each county. ILL. 
ANN. Stat. c. 30, § 148 (Supp. 1956). Such a vote 
has carried only in Cook County. 
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rest, as well as for any losses resulting 
from successful attacks on registration de- 
crees during the period when such at- 
tacks are permitted. Existing indemnity 
funds could probably take care of these 
added risks without any rate increases. 

But even if these amendments were a- 
dopted, it is doubtful that a Torrens sys- 
tem could become the prevailing system 
of title protection in the United States 
without mandatory registration. Registra- 
tion is generally compulsory in those 
counties where Torrens has been success- 
ful, but none of the American registration 
acts have had such a provision.” 


Tile Insurance v. Lawyer’s Opinion 


In large cities title insurance has been 
very successful in its competition with 
both the Torrens and the lawyer’s opinion 
systems. In these cities most lawyers in pri- 
vate practice no longer want to search or 
examine titles; the practice is too unremu- 
nerative and few lawyers possess the 
specialized knowledge needed. The mass 
production techniques of the large in- 
surers, high overhead in metropolitan law 
offices and prohibitions against advertis- 
ing and solicitation have made the lawyer’s 
Opinion system competitively unprofitable 
in many large cities. But in small towns 
and rural areas title insurance has been 
far less successful. What success it has had 
is due mostly to the demands of the 
national lenders for title insurance as a 
condition to their making mortgage loans. 
To some extent it is used to resolve dis- 
agreements between lawyers over market- 
ability in sale or mortgage transactions. 
Heavy title insurance saturation in small 
towns apparently will require all-inclu- 
sive service by an agent or branch office of 
the insurer, using a title plant. If the in- 
surer aggressively promotes title insurance 
and also provides efficient search, examin- 
ation and policy-issuing service, small 
town saturation is possible. The lawyers 
in private practice apparently must be ex- 
cluded from land transfers, except possibly 
as drafters and over-all supervisors of 
closings, for this to be done. In many 
counties under 100,000 population lawyers 
will be difficult to eliminate from searches 


*An Illinois act requiring that representatives of 
decedents’ estates register lands held by them was 
held unconstitutional. Anderson v. Shephard, 285 
Inu. 544, 121 N.E.215 (1918). 
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and examinations, particularly in the 
counties where the public records are easy 
to use. 

The competitive position of lawyers 
would be improved if better and more 
complete title standards were adopted and 
adhered to.” And the Michigan type forty- 
year curative act also should competitively 
benefit lawyer examiners by simplifying 
examinations and making titles more cer- 
tain.” The Florida lawyers’ fund form of 
title protection, if it can be effectively ad- 
ministered, provides an added incentive to 
the private practitioner by making title ex- 
amination work more remunerative. The 
growth of this kind of operation should 
make it far more difficult for the conven- 
tional insurers to dislodge private practi- 
tioners from the title examination field. 


“Casualty” Insurance 


In metropolitan centers the large title 
insurers with complete title plants are be- 
ing threatened by low overhead insurers 
uperating without title plants. These latter 
operate on the casualty principle of risk 
assumption rather than on loss prevention. 
They can afford heavier losses because of 
their lower costs for search and exami- 
nation, since they check back only to the 
last previous policy issued by a competitor 
that made a thorough examination, and 
use the public records for the searches 
and examinations that they do make. 
Many of these low cost insurers are 
branches or agents of large national com- 
panies and therefore have prestige and 
strong financing. Whether or not they will 
make extensive headway in large cities can- 
not yet be determined, but they have al- 
ready caused concern to their large local 
competitors, who have introduced some 
rate and coverage modifications favor- 
able to consumers. 

If broadly applied, the typical casualty 
insurance approach to risk assumption 
could have a disastrous effect on titles. 
If title insurance generally were written 
on a risk basis only, without search or ex- 
amination, there would be a gradual deteri- 
oration in the certainty of titles. It is the 
curative action taken by owners upon re- 
ceiving examination reports from insur- 
ers that maintains the high degree of rec- 


See note 44 supra and accompanying text. 

®E.g., Micu. STAT. ANN. §§ 26.1271-79 (Supp. 
1955); Iowa Cope ANN. § 614.17 (Supp. 1956); 
MINN. Stat. ANN. § 541.023 (Supp. 1956). 
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ord title certainty of insured titles. Elim- 
ination of the search and examination 
would remove the basis for curative action, 
and as titles become more uncertain, loses 
would increase and insurance rates would 
go up. The apparent trend toward more 
widespread adoption of the casualty ap- 
proach in title underwriting should be 
watched with care. If carried so far as to 
impair the certainty of titles, corrective 
government action may be desirable. 


Title Insurance Reform 


For title insurance companies to be of 
maximum value to the community at 
large, they should provide broad coverage, 
charge fair rates, be able to pay loses oc- 
curing long after the date of the policy, 
fully and accurately disclose the nature of 
their services, and provide service with 
sufficient promptness to meet the needs 
of parties to sales and lending transactions. 
To the extent that these goals cannot 
otherwise be achieved, government inter- 
vention is justified. 


Where substantial competition prevails, 
rigorous government regulation of the title 
insurance industry is unnecessary as long 
as risks of loss remain low. Because com- 
petition has generally meant lower rates, 
broader coverage and faster service for the 
insured,” regulation should be confined 
to providing adequate reserve or deposit 
requirements and _ reinsurance require- 
ments. But in the few large cities where 
a title insurer has a monopoly or near mo- 
nopoly over title protection, the state 
should regulate rates and policy terms.” 
Companies that assume relatively heavy 
risks due to careless or limited searches and 
examinations or to exceptionally broad 
coverage should be subjected to stricter 
reserve, deposit and reinsurance require- 
ments. Nationally uniform methods of com- 
puting losses should be required so that 
comparative loss ratio statistics would be 
more meaningful to state regulatory bodies 


Competition among national companies has 
also been directed towards securing field representa- 
tion. This has been expressed in such diverse 
ways as higher commissions and nonexclusive agree- 
ments with preferred agents, usually abstracters 
with title plants; agency agreements with lawyers 
and “curbstone” abstracters, those without title 
plants willing to undercut the charges of more 
desirable agents; and the establishing of branch 
offices owned and operated by the insurer. 

Some of the problems in regulating title in- 
surance rates are discussed in Leary, Rate Regula- 
tion and Title Insurance, 1953 Ins. L.J. 613. 
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and to consumers. Some surveillance 
should be maintained over advertising in 
order to prevent exaggeration of title risks 
and insurance coverage. 


One aspect of a monopoly situation that 
should be encouraged in other large cities 
is the existence of only one title plant, 
for complete plants are expensive to de- 
velop and maintain and duplication is eco- 
nomically wasteful. The single plant 
could be operated jointly by several com- 
peting insurers, or one insurer could be 
given the sole operating rights. But per- 
haps the best solution would be to di- 
vorce the business of title plant mainte- 
nance from that of examining and insur- 
ing, thereby eliminating the waste of title 
plant duplication and retaining competi- 
tion in examination and insurance. Such 
a system would resemble the customary 
division of function between lawyers and 
abstracters under the lawyer’s opinion 
system of title protection, although ab- 
stracts in permanent form would not be 
necessary. On the other hand, title plant 
monopoly might retard the development 
of new plant maintenance techniques, for 
highly competitive markets have resulted 
in the invention of some important new 
title plant methods and equipment. 


Private plants are also economically 
wasteful to the extent that they duplicate 
public records. Greater attention should be 
given to eliminating the need for private 
title plants by introducing more complete 
and efficient indexes and arrangements of 
public records. To the extent that govern- 
ment record offices can not or will not a- 
dapt themselves to efficient title search- 
ing, consideration should be given to re- 


ducing the costs of these offices if com- _ 


plete private title plants are locally main- 
tained. For example, the maintenance of 
tract indexes by recorders could be dropped. 
Title plant copies of recorded real 
property instruments could be made the 
official copies and the title plant indexes 
the official indexes. Companies with title 
plants could then be paid by the counties 
for part of plant maintenance cost, and 
county recorders would no longer main- 
tain indexes or keep copies of recorded in- 
struments. The companies would of course 
be required to make recorded data avail- 
able to those interested, usually only 
county officials and professional title ex- 
aminers. 


INSURANCE COUNSEL JOURNAL 


July, 1959 


Conclusion 


There have been three major reasons 
for the growth of title insurance in the 
United States: the life insurance compa- 
nies’ strong preference for it in their lend- 
ing operations; the efficiency with which 
title insurers having complete title plants 
can search and examine titles, particularly 
in large cities; and the aggressive pro- 
motion of title insurance by the insurers. 
Because these factors are likely to continue, 
title insurance will probably become even 
more successful in the future. The Torrens 
system offers no serious competition, and 
the lawyers have shown surprisingly little 
opposition. Perhaps the lawyers will resist 
title insurance more strenuously if it 
threatens to exclude them from searches 
and examinations in small towns and ru- 
ral areas. More statewide and national 
companies may shift their emphasis from 
developing large networks of small vol- 
ume agencies to heavy saturation of favor- 
able areas, following the Pacific Coast and 
Illinois patterns. Finally, rigorous govern- 
ment regulation of the title insurance in- 
dustry is unlikely, unless Public Law 15 
leads to more intensive regulation of all 
kinds of insurance or unless insolvency 
again threatens title insurers. 


APPENDIX I 


Title insurance premiums and loses paid 
for 1954. 


Premium Losses 

State Income Paid 

Alabama $ 526,392 $ 19,038 
Arizona 3,140,087 31,146 
Arkansas 116,028 2,873 
California 30,954,882 451,492 
Colorado* 102,131 none 
Connecticut 117,073 1,479 
Delaware 182,813 none 
Florida 2,256,610 52,862 
Georgia 665,550 6,707 
Idaho 133,957 4,952 
Illinois 13,079,050 not reported 
Indiana 1,148,253 17,208 
Iowa none none 
Kansas* 257,282 4,814 
Kentucky 538,482 5,608 
Louisiana 436,554 49,178 
Maine 6,700 none 
Maryland 1,284,463 28,065 
Massachuestts 15,502 none 
Michigan 4,476,051 22,126 
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Minnesotat 

Mississippi 189,825 
Missouri 1,020,261 
Montanat 

Nebraska 21,382 
Nevada 148,594 


New Hampshire _ 1,400 
New Jersey 3,226,261 
New Mexico 215,207 


New York 3,247,947 
North Carolina 310,427 
North Dakota 11,544 
Ohio* 1,353,230 
Oklahoma 89,911 
Oregon 2,744,713 
Pennsylvania 4,906,941 
Rhode Island 6,240 
South Carolina 153,333 
South Dakota 15,891 
Tennessee 1,001,322 
Texas 10,638,976 
Utah 105,689 
Vermont 842 
Virginia 903,510 


Washington 3,852,720 
West Virginia 88,844 
Wisconsin 942,519 


Wyoming* 26,530 none 

7,652 Alaska* 15,412 none 
7,561 District of Columbiat 

Hawaii 25,897 none 

Puerto Rico 16,369 none 

239 Totals $94,719,597 $1,381,233 

Bons Loss ratio 1.69% (Does not include 

an Illinois.) 


Omits domestic insurers. 
a + Reports not available. 
57 
none The above data were obtained from the 


11,220 records of state agencies, in most instances 
300 as published in state insurance commission 
60.690 reports. The state agencies secure their 
99,031 ‘title insurance statistical data from reports 
none that the title insurance companies must 
30,827 file. Some companies report as premiums 
none the entire cost of a title policy to the cus- 
13,361 tomer, including the charge for the search 
115,545 and examination. Other companies report 
4,390 as premiums only the charge for insurance, 
none exclusive of search and examination. Most 
29.010 companies in reporting losses paid ap- 
68,234 parently include only claim payments and 
365 not costs of investigating and defending 
15,617 against claims. 


APPENDIX II 


Some examples of title insurance premiums and losses for 1940, 1945 and 1950, as 
obtained from state insurance commission reports, are as follows: 


1940 

Premiums 
California $5,927,097 
Florida 206,514 
Michigan 695,322 
Pennsylvania 1,006,997 
Tennessee 274,648 
Texas 
Washington 908,023 


1945 1950 
Losses Premiums Losses Premiums Losses 
$74,076 $13,405,156 $229,026 $23,547,875 $138,190 
1,772 $63,881 3,909 1,315,555 32,003 
4,458 599,637 8,604 3,153,382 8,543 
42,798 1,803,419 38,861 4,446,171 65,422 
4,288 432,680 5,033 802,730 16,252 
2,271,270 57,060 7,866,346 56,112 
11,671 2,046,715 11,378 3,780,934 38,813 


Texas premiums and losses are unavailable for 1940. 


APPENDIX III 


Share of Nonfarm Mortgage Debt Institutionally Held 


Total Nonfarm 


Year Mortgage Debt 
1920 15.3 
1925 25.7 
1930 37.7 
1935 28.4 
1940 30.0 
1945 30.8 
1950 66.7 
1953 93.4 
1955 120.8 


(in billions of dollars) 


Institutionaliy Held 


Amount Percent 

of Total 
7.9 52 
15.2 59 
22.7 60 
15.5 55 
18.0 60 
19.7 64 
49.3 74 
72.0 77 
95.9 79 


Statistical Abstract of the United States 454 (1955) and Morton, Urban Mortgage Lend- 


ing 36 (1956). 








Page 392 


APPENDIX IV 


The following are examples of rate 
charges in various parts of the country, 
taken from interviews and company rate 
schedules: 

Company A, for a large Eastern city: 

For a $10,000 owner’s policy, $107; for 
a $100,000 owner’s policy, $357. For a 
$10,000 mortgagee’s policy, $60; for a 
$100,000 mortgagee’s policy, $310. Charge 
for a mortgagee’s policy is one-third the 
regular rate if it is issued simultaneously 
with an owner’s policy. Rates include 
search and examination. 

Company B, for a large Eastern City: 

For a $10,000 owner’s policy, $115; for 
a $100,000 owner’s :policy, $515. Mort- 
gagees’ policies will be issued simultane- 
ously with owner’s policies for $10. Rates 
include search and examination. 

Company C, for a large Mid-Western 
city: 

For a $10,000 owner’s policy, $84; for a 
$100,000 owner’s policy, $444. For a 
$10,000 mortgagee’s policy, $61; for a 
$100,000 mortgagee’s policy, $331. Addi- 
tional premiums charged for extraordinary 
risks. Reissue rates are based primarily on 
the extent of the search required. The 
charge for a mortgagee’s policy is $5 when 
issued with an owner’s policy. An added 
charge is made for inspection and report 
of possession. Rates include search and ex- 
amination. 

Company D, for a large Mid-Western 
city: 5 
For a $10,000 owner’s policy, $35,00; for 
a $100,000 owner’s policy, $307.50. For a 
$10,000 mortgagee’s policy, $25; for a 
$100,000 mortgagee’s policy, $206.25. Re- 


issue rate is 60% of the original rate and - 


applies to some policies issued within 10 
years of a policy on the same tract. The 
charge for a mortgagee’s policy is $7.50 
when issued with an owner’s policy. Rates 
do not include search and examination. 

Company E, for a Mid-Western city of 
100,000 population: 

For a $10,000 owner’s policy, $70; for 
a $100,000 owner’s policy, $370. For a 
$10,000 mortgagee’s policy, $49; for a 
$100,000 mortgagee’s policy, $249. Reissue 
rate for either an owner’s or mortgagee’s 
policy is $23.50 on a $10,000 policy, and 
$143.50 on a $100,000 policy. The charge 
for a mortgagee’s policy when issued with 
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an owner's policy is $5. Rates include 
examination, but $15 is charged for a title 
search if no abstract is provided. 


Company F, for a large Pacific Coast 
city: 

For a $10,000 owner’s policy, $60.25; for 
a $100,000 owner’s policy, $327.75. For a 
$10,000 mortgagee’s policy, $48.20; for a 
$100,000 mortgagee’s policy, $262.20. Add- 
ed charges are made for inspections, ATA 
policies (see text at notes 46-47 supra and 
accompanying text), and extended cover- 
age including mechanics’ liens. Rates in- 
clude search and examination. 


APPENDIX V 
AMERICAN TITLE ASSOCIATION 
STANDARD LOAN POLICY, 
REVISED 1946 


[p. 1] 
THE TITLE INSURANCE 
COMPANY a corporation of , 


herein called the Company, for a valuable 
consideration, paid for this Policy of 


Title Insurance, 
Does Hereby Insure 


the owner of the indebtedness secured by 
the mortgage or deed of trust described in 
Schedule A, herein called said indebted- 
ness, and each successor in interest in 
ownership thereof, and also any such own- 
er who acquires the land referred to in 
this Policy in satisfaction of said indebted- 
ness as provided in the conditions and 
stipulations hereof, herein called the In- 
sured, against loss or damage not exceed- 
ing Dollars, 
which the Insured shall sustain by reason 
of any defect in the execution of said 
mortgage or deed of trust, but only inso- 
far as such defect affects the lien or charge 
of such mortgage or deed of trust upon 
the said land, or by reason of the invalid- 
ity of the lien thereof upon said land, or 
by reason of title to the said land being 
vested at the date hereof otherwise than 
as herein stated, or by reason of unmar- 
ketability of the title of the mortgagor or 
trustor, or by reason of any defect in, or 
lien or encumbrance on said title at the 
date hereof, or by reason of any statutory 
lien for labor or material which now has 
gained or hereafter may gain priority over 
the lien upon said land of said mortgage 
or deed of trust, other than defects, liens, 








i i a, i, 


. 
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encumbrances and other matters set forth 
in Schedule B, or by reason of the prior- 
ity thereto of any lien or encumbrance 
at the date hereof except as shown by 
Schedule B, all subject, however, to the 
conditions and stipulations hereto annexed, 
which conditions and stipulations to- 
gether with said Schedules A and B are 
hereby made a part of this Policy. 

Subject to the provisions of Schedule 
B and the conditions and stipulations 
hereof, the Company further insures that, 
at the date hereof, any assignments shown 
by Schedule A, whether recorded or not, 
are good and valid and vest title to said 
mortgage or deed of trust in the Insured 
free and clear of all liens. 


In Witness Whereof, THE ... TITLE 
INSURANCE COMPANY has caused its 
corporate name and seal to be hereunto 
affixed by its duly authorized officers, 
this day of 

THE ... TITLE INSURANCE COM- 
PANY 


[p. 2] 
SCHEDULE A 

1. The fee simple title to said land is at 

the date hereof vested in 
2. The mortgage or deed of trust and as- 
signments, if any, covered by this Pol- 
icy are described as follows: 
The land described in the instrument 
above mentioned and with respect to 
which this policy is issued is described 
as follows: 


SCHEDULE B 


Showing defects, liens, encumbrances 
and other matters against which the Com- 
pany does not, by this Policy, insure: 


[p. 3] 
CONDITIONS AND STIPULATIONS 


1. If any Insured acquires said land, or 
any part thereof, by foreclosure, trustee’s 
sale, or other legal manner in satisfaction 
of said indebtedness, or any part thereof, 
this Policy shall continue in force in fa- 
vor of such Insured, subject to all of the 
conditions and stipulations hereof. The 
benefits hereof shall inure to any federal 
agency or instrumentality acquiring said 
land under an insurance contract or guar- 
anty insuring or guaranteeing said indebt- 
edness, or any part thereof, whether 
named as an insured herein or not, sub- 
ject otherwise to the provisions hereof. 


wo 
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2. The Company at its own cost shall 
without undue delay defend the Insured 
in all litigation consisting of actions or 
proceedings commenced against the In- 
sured, or defenses, restraining orders, or in- 
junctions interposed against a foreclosure 
or sale of said land in satisfaction of said 
indebtedness, which litigation is founded 
upon a defect, lien or encumbrance in- 
sured against by this Policy, and may pur- 
sue such litigation to final determination 
in the court of last resort. In case any such 
action or proceedings shall be begun or 
defense interposed, or in case knowledge 
shall come to the Insured of any claim of 
title or interest adverse to the title as in- 
sured, or which might cause loss or dam- 
age for which the Company shall or may 
be liable by virtue of this Policy, the In- 
sured shall at once notify the Company 
thereof in writing. If such notice shall not 
be given to the Company within ten days 
of the receipt of process or pleadings or if 
the Insured shall not, in writing, prompt- 
ly notify the Company of any defect, lien 
or encumbrance insured against which 
shall come to the knowledge of the Insured, 
in respect to which loss or damage is 
apprehended, then all liability of the 
Company in regard to the subject matter 
of such action, proceeding or matter shall 
cease and terminate; provided, however, 
that failure to notify shall in no case prej- 
udice the claim of any Insured unless the 
Company shall be actually prejudiced by 
such failure and then only to the extent 
of such prejudice. In all cases where this 
Policy permits or requires the Company 
to prosecute or defend any action or pro- 
ceeding, the Insured shall secure to it the 
right to so prosecute or defend such action 
or proceeding, and all appeals therein, 
and permit it to use, at its option, the 
name of the Insured for such purpose. 
The word “knowledge” in this paragraph 
means actual knowledge and does not re- 
fer to constructive knowledge or notice 
which may be imputed to the Insured by 
reason of any public record or otherwise. 

3. If any Insured shall in good faith 
contract to sell the evidence of indebted- 
ness and mortgage or deed of trust de- 
scribed in Schedule A, or having acquired 
said land as in paragraph 1 hereof pro- 
vided, in good faith contracts to sell the 
same, and any such contract fails, or if 
the successful bidder at a foreclosure or 
trustee’s sale refuses to complete the pur- 
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chase, because of alleged defects in the 
title to said land, and, in any of such 
events, the said title has been declared 
by a court of competent jurisdiction to be 
defective or encumbered or otherwise un- 
marketable by reason of any defect, lien, or 
encumbrance insured against by this Policy, 
the Company at its option shall either (a) 
pay such Insured the amount of this Policy, 
(b) purchase said indebtedness, (c) €s- 
tablish the marketability of the title by 
decree of court, or (d) otherwise save the 
Insured harmless. In the event of any liti- 
gation involving refusal of title because of 
defects insured against hereunder, the 
Company will, at its own cost, promptly 
and diligently prosecute such action as 
may be available to establish title as in- 
sured, and if such action is not successful, 
will reimburse the Insured for all costs and 
attorneys’ fees in said litigation involving 
refusal of title. 

4. The Company reserves the option to 
pay, settle, or compromise for or in the 
name of the Insured, any claim insured a- 
gainst or to pay this Policy in full, and 
payment or tender of payment of the full 
amount of this Policy shall terminate all 
liability of the Company hereunder. In 
such cases the Company shall be liable to 
pay in addition all costs and attorneys’ 
fees incurred by it. 

5. Whenever the Company shall have 
settled a claim under this Policy, all right 
of subrogation shall vest in the Company 
unaffected by any act of the Insured, ex- 
cept that the Insured may release or sub- 
stitute the personal liability of any debtor 
or extend or otherwise modify the terms 
of payment provided such act does not re- 
sult in any loss of priority of the lien of 


the mortgage or deed of trust herein, but. 


such subrogation shall be in subordina- 
tion to the lien of the Insured under its 
said mortgage or deed of trust and to the 
right of the Insured to receive and be fully 
paid for the amount of principal and in- 
terest and other sums, if any, secured by 
said mortgage or deed of trust. If loss of 
priority should result from any act of the 
Insured, such act shall not void this 
Policy, but the Company, in that event, 
shall be required to pay only that part 
of any losses insured against hereunder 
which shall exceed the amount, if any, lost 
to the Company by reason of the impair- 
ment of the right of subrogation. The In- 
sured, if requested by the Company, shall 
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transfer to the Company all right, securi- 
ties, and remedies against any person or 
property necessary in order to perfect 
such right of subrogation. 

6. The Company has the right and op- 
tion, in case any loss is claimed under 
this Policy, to pay to the Insured the en- 
tire indebtedness secured by said mortgage 
or deed of trust to the Insured, together 
with all costs and attorneys’ fees which 
the Company is obligated hereunder to 
pay, in which case the Company shall be- 
come the owner of, and the Insured shall 
at once assign and transfer to the Com- 
pany said mortgage or deed of trust and 
the indebtedness thereby secured and such 
payment shall terminate all liability under 
this Policy and the Insured shall surren- 
der the same. 

7. A statement in writing of any loss or 
damage for which it is claimed the Com- 
pany is liable under this Policy shall be 
furnished to the Company within sixty 
days after such loss or damage shall have 
been determined and no right of action 
shall accrue to the Insured under this 
Policy until thirty days after such state- 
ment shall have been furnished,.and no 
recovery shall be had by the Insured un- 
der this Policy unless action shall be com- 
menced thereon within one year after ex- 
piration of said thirty-day period. Failure 
to furnish such statement of loss or dam- 
age, or to commence such action within 
the time hereinbefore specified, shall be a 
conclusive bar against maintenance by the 
Insured of any action under this Policy. 

8. The Company will pay, in addition to 
any loss insured against by this Policy, all 
costs imposed upon the Insured in litiga- 
tion carried on by the Company for the 
Insured, and all costs and attorneys’ fees 
in litigation carried on by the Insured 
with the written authorization of the Com- 
pany or as provided in paragraph 3 of the 
conditions and stipulations hereof but not 
otherwise. The Company will not be li- 
able for loss or damage by reason of de- 
fects, claims or encumbrances created sub- 
sequent to the date hereof (excepting any 
statutory lien for labor or material insured 
against by this Policy) or for defects, claims 
or encumbrances created or suffered by the 
Insured claiming such loss or damage, or 
existing at the date of this Policy and 
known to the Insured claiming such loss 
or damage at the date such Insured claim- 
ant acquired an insurable interest but not 
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known to the Company or disclosed to 
it in writing by the Insured. The li- 
ability of the Company under this Policy 
shall in no case exceed in all the actual 
loss of the Insured and costs and attorneys’ 
fees which the Company is obligated here- 
under to pay. All payments under this 
Policy shall reduce the amount of the 
insurance pro tanto and no payment shall 
be made without producing this Policy for 
endorsement of such payment unless the 
Policy be lost or destroyed, in which event 
proof of such loss or destruction shall be 
furnished to the satisfaction of the Com- 
pany. Payment in full by any person or 
voluntary satisfaction or release by the 
Insured of the mortgage or deed of trust 
described in Schedule A shall terminate all 
liability of the Company under this Policy, 
except as provided in Condition 1. 

9. Nothing contained in this Policy 
shall be construed as an insurance against 
action by any governmental agency for 
the purpose of regulating occcupancy or 
use of said land or any building or struc- 
ture thereon. 

10. The term “Land” when used here- 
in shall be construed to include the land 
herein described specifically or by refer- 
ence and improvements affixed thereto 
which by law constitute real property. 

11. All notices required to be given the 
Company and any statement in writing re- 
quired to be furnished the Company shall 
be addressed to it at its Home Office at 


APPENDIX VI 


The standard contract of one large na- 
tional company with its agents contains 
these typical provisions: 

Section 9. Each commitment to insure 
and each policy of title insurance shall 
be based upon a title report and opin- 
ion made by an attorney approved by 
principal, in writing, for such purpose, 
after such attorney shall have examined 
the complete record title to the property 
described in such commitment or policy 
as disclosed by all public records of the 
county and city or town or district where- 
in such property is located. “Public Rec- 
ords,” as here used, shall be deemed to 
include all recording offices where instru- 
ments of conveyance or mortgage or other 
instruments may be filed or recorded, all 
courts, including probate courts and other 
courts where wills, estates, guardianships, 
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suits, bankruptcies, or other actions at law 
or in equity may be filed or judicial pro- 
ceedings had or judgments rendered, all 
offices where mechanics’ or material- 
men’s liens or other liens or claims may 
be filed or otherwise evidenced, or where 
taxes or assessments may be levied or 
charged, or where condemnation proceed- 
ings may be had, affecting the title to prop- 
erty. An abstract of title purporting to re- 
flect the results of a search to all such pub- 
lic records and certified to that effect by 
a duly recognized and responsible ab- 
stracter or abstracters or abstract company 
or companies may be accepted by agent 
and furnished to the approved attorney for 
his use in making his examination of title, 
but, as to any of the said public records 
not covered by such abstract as certified, 
agent shall make proper search and fur 
nish report thereon to such approved at- 
torney. It is understood and agreed that 
agent is now lawfully engaged in the ab- 
stract of title business in the area covered 
by this contract and that, in such capacity, 
agent may make all or part or parts of 
the abstracts of title above mentioned and/ 
or furnish record information with respect 
to any property in said area. Where the 
title to the particular property in question 
shall have been theretofore insured by prin- 
cipal, subsequent examinations may begin 
with the date of the prior policy, but all 
matters of lien, charge, restrictions, en- 
cumbrance, exception or objection dis- 
closed by the prior policy and/or the ap- 
proved attorney’s title report and opinion 
made for such prior policy remaining un- 
released or wndisposed of shall be reflect- 
ed in any commitment or policy then to 
be issued. 

Section 10. No commitment to insure 
or policy of title insurance shall be issued 
and delivered until it shall have been fully 
prepared in conformity with the applica- 
tion, the approved attorney’s title report 
and opinion and the agent’s knowledge, 
and then validated by the signature of an 
authorized signatory named and desig- 
nated thereon, who shall be only such per- 
son or persons as shall be appointed in 
writing signed by principal. The appoint- 
ment of any authorized signatory may be 
revoked by principal at any time and shall 
be revoked by principal upon written de- 
mand of agent. 


Section 11. Agent shall keep a perma- 
nent file on each parcel of property upon 
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which agent receives an application for 
title insurance, wherein agent shall pre- 
serve the applications, approved attorneys’ 
title reports and opinions, copies of com- 
mitments and policies, and all other re- 
lated matters and data, including survey- 
or’s plat and certificate of survey in all 
cases where general survey exception is 
not shown in the commitment or policy 
issued. 


Section 14. No commitment to insure, 
or policy of title insurance, in excess of 
the sum of $ shall be issued until 
the approved attorney’s title report and 
opinion, together with an analysis of such 
title, giving its origin and course of devo- 
lution and its important characteristics, 
shall have been submitted to principal at 
its Home Office for review, accompanied 
by the approved attorney’s and agent’s re- 
ports of their check of such title and their 
recommendations with respect thereto, and 
principal shall have expressly authorized 
agent, in writing, to issue such commit- 
ment or policy, or both. 


APPENDIX VII 


A typical agent’s indemnification clause 
provides: 
Section 16. Agent agrees to indemnify 
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principal against any and all loss, cost or 
damage which principal may sustain or 
become liable for on account of the fail- 
ure of agent to comply with the terms of 
this contract, or on account of agent’s fail- 
ure to comply with any rules, regulations 
or instructions delivered or given to agent 
by principal; or on account of any error 
or omission in any abstract of title or 
other record information furnished by 
agent in agent’s capacity as an abstractor 
of titles; or on account of the failure of 
any commitment or binder or policy is- 
sued by agent hereunder or through a- 
gent’s office to contain an appropriate re- 
quirement or exception as to any lien, 
claim, encumbrance, defect or objection 
disclosed by the application, the approved 
attorney’s title report and opinion, or 
known to agent, unless expressly authorized 
in writing by principal to disregard 
the same; or on account of the failure of 
any commitment or binder or policy is- 
sued by agent hereunder or through agent’s 
office to correctly describe the property 
and reflect the then condition of the title 
thereto in the light of the application, 
the approved attorney’s title report and 
opinion and other relating paper and 
documents, the agent’s knowledge, and the 
rules, regulations and instructions delivered 
or given to agent by principal. 
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Aviation-Turbulence in the Air* 


Ase R. PETERSON** 
Chicago, Illinois 


URBULENCE in the air, a recurring 

manifestation of nature, sometimes 
is unforeseeable and often unpredictable 
as to its intensity or location. Since the 
day commercial aviation became an es- 
tablished fact, the industry has endeavor- 
ed to overcome the hazards incident to 
flying in turbulent weather. Nevertheless, 
accidents occurring in flight when turbu- 
lence is encountered have become a pro- 
lific source for damages. The reported de- 
cisions dealing with air carrier liability 
for injuries caused by air turbulence are 
few in number. 


For many years it was not too diffi- 
cult a task to defend actions for injuries 
sustained in accidents caused by flying 
in turbulent weather. The defense was 
that the accident happened without fault 
or negligence or was due to an act of 
God.* This was especially true if the 
plaintiff relied on the doctrine of res ipsa 
loquitur and offered no evidence of spe- 
cific negligence. The evidence of the de- 
fendant that the airplane was airworthy, 
properly equipped, in charge of experi- 
enced pilots, and weather conditions were 
favorable at the time of departure usu- 
ally satisfied a jury that the defendant 
was not guilty of negligence.’ 

With the developments in the science 
of meteorology, the availability of weath- 
er data, and the invention of new scien- 
tific devices, such as radar, it is possible 
to better forecast weather conditions and, 
under certain circumstances, to determine 
the presence of turbulence in a given 
area. From a defense point of view, this 
is not an unmixed blessing. It has made 
turbulence cases much more difficult to 
defend successfully. The weather data 
and other technical data is equally avail- 
able to both plaintiff and defendant. 
The court will order the defendant to 


*Paper prepared for the Aviation Insurance Com- 
mittee of which Gerald Hayes, Jr. is chairman. 

**Of the firm of Peterson, Lowry, Rall, Barber & 
Ross. 

Orr, Airplane Tort Law, Insurance Law Journal, 
September, 1952. 

*McLarty, Res Ipsa Loquitur Doctrine in Airline 
Passenger Litigation, Insurance Law Journal, De- 
cember, 1950. 


produce all of its records with reference 
to the flight and the weather, and 
weather data can also be obtained by the 
plaintiff from the United States Weather 
Bureau.” In addition, the investigative re- 
ports and transcripts of hearings before 
the Civil Aeronautics Board (C.A.B.) are 
available in those cases where investiga- 
tions are made. Thus, the plaintiff is in 
a position to question the defendant's 
judgment at every stage of the flight: 
should the defendant have taken off un- 
der the existing weather conditions; were 
the route and altitude properly selected; 
based on the available en route weather 
reports (which are 15 minutes before and 
15 minutes after the hour), should the 
pilot have deviated from the assigned 
route or altitude; should the pilot, from 
his visual observation of the weather 
hazard, have changed either course or 
altitude; if the weather condition is gen- 
eral and not subject to circumnavigation, 
then should the defendant have decreas- 
ed speed, lowered the altitude, or taken 
some other action to lessen the effect of 
the anticipated turbulence. 

If the defendant successfully prevails 
on all of these issues, and its judgment 
be upheld, then perhaps it may be said 
that the occurrence was due to an act 
of God. 

The purpose of this article is to give 
some suggestions to help the hard-pressed 
defense attorney to meet these issues. Be- 
fore doing so, however, and before dis- 
cussing the reported cases involving ac- 
cidents caused by turbulence in the air, 
consideration should ‘be given to a few 
of the regulations prescribed by the Fed- 
eral Aviation Agency (formerly Civil 
Aeronautics Authority), rules adopted by 
the airlines and new devices designed as 
a protection against the hazard of turbu- 
lence. 


*Certified copies of the basic U. S. weather reports 


(regional and terminal) can be obtained from the 
Chief of the Weather Bureau, Washington 25, D. C. 

Certified copies of the airway weather reports, 
i.c., en route weather from reporting stations along 
the route of flight (Form WBAN 10A), can be se- 
cured from the Director, National Weather Records 
Center, Arcade Building, Asheville, North Carolina. 
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Some of the more pertinent regulations 
and general operating rules are: 


No dispatcher shall release a flight 
unless he is thoroughly familiar with 
the existing and anticipated weather 
conditions along the route to be flown. 

The dispatcher shall furnish the pi- 
lot en route any additional informa- 
tion or meteorological conditions which 
may affect the safety of the flight. 

The weather reports used by the pi- 
lot shall be the latest available. 

Airlines shall prepare and keep a 
current manual for the use and guid- 
ance of the flight, which shall include 
— for operations during turbu- 

ence or any potential hazardous me- 
teorological conditions. 

The pilot is authorized to follow any 
course of action including deviation 
from the prescribed course of flight 
which appears to be necessary. 


There have also been new scientific 
developments. Airborne radar has been 
used in a United States Government ex- 
perimental project known as “The Thun- 
derstorm Project”, carried out in 1946 
and 1947 by the Air Force, Navy, Naval 
Advisory Committee for Aeronautics, and 
Weather Bureau for the purpose of ob- 
taining information concerning the in- 
ternal structure and behavior of thunder- 
storms in the interest of safety in flying. 
In the report of the project it is stated, 
“With a radar equipped aircraft an ap- 
preciable reduction in gust experience 
can be achieved by circumnavigation of 
radar echoes caused by thunderstorms. 
* * * At the present time a_ practical 
way is not available for a pilot approach- 
ing a thunderstorm to determine, or be 


informed of, the number and locations of | 


the cells in it and their varying stages 
of development. * * * There is reason 
to believe that further development of 
radar equipment will enable the pilot 
to make use of it for selecting a flight 
path through the cloudy air between the 
cells of a storm where hazardous condi- 
tions will be at a minimum.” 

It is not feasible at this time for the 
industry to equip all of its planes with 
radar because of weight, space, and 
mechanical problems. New planes will, 
undoubtedly, be so equipped in most in- 
stances, and the plaintiff may contend in 
future litigation involving turbulence 
that the failure to have radar equipment 
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constitutes failure to properly equip the 
plane. 

Another new mechanical development 
that should reduce the incidence of tur- 
bulent air accidents is the new jet air- 
craft. The wings of these aircraft are so 
designed as to move’ flexibly up and 
down in flight and, as a result, “soak 
up” many of the bumps and jolts pre- 
viously experienced in air travel. In addi- 
tion, these aircraft fly at extremely high 
altitudes and a good deal of bad weath- 
er is avoided by simply flying above it. 
Cloud formations, however, still rise above 
the altitude at which the new jets fly, 
and turbulence can also be expected on 
ascent and descent. Even with these air- 
craft there will still be a large number 
of turbulence cases to contend with. The 
problem is how can this type of case be 
defended. 


The Doctrine of Res Ipsa Loquitur 
and Its Application 


It is first suggested that the defendant 
resist every attempt to apply the doctrine 
of res ipsa loquitur in turbulent air 
cases. If the doctrine is applied, it be- 
comes necessary for the defendant’s coun- 
sel to meet every inference with refer- 
ence to the weather, the condition of the 
aircraft, the maintenance of the aircraft 
and the qualifications of the pilots and 
other personnel. This is an unfair burden 
and subjects the defendant to guessing 
on which grounds he can best defend 
the action, and to a great deal of ex- 
pense. If he fails to foreclose by affirma- 
tive evidence every possible inference of 
negligence, he might well lose the case. 
This burden is unjustified. Today, with 
modern discovery procedures, informa- 
tion is equally available to the plaintiff 
and the defendant, and it is possible for 
the plaintiff, as previously stated, to se- 
cure all of the relevant and pertinent 
records relating to the flight and to se- 
cure detailed weather information from 
the United States Weather Bureau. He, 
thus, has all the information necessary 
on which to base a specific charge of 
negligence and should be required to se- 
lect and prove his case on acts of spe- 
cific negligence, if any there are. This, 
at least, allows the defendant to concen- 
trate on the specific issues raised in the 
case and makes it possible to handle the 
action conventionally. It also brings to 
the consideration of the jury a precise, 
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factual issue for decision and promotes 
orderly trial procedure. 

The reasons for not applying the doc- 
trine are well stated by Robert A. Mc- 
Larty in his article in the December, 
1950, issue of the Insurance Law Journal, 
at Page 888: “An airplane soaring into 
the wild blue yonder is subject to the 
‘perils of the air’, even as a vessel em- 
barking upon an ocean voyage is sub- 
ject to the ‘perils of the sea’. The ele- 
ments of nature which beset aircraft, and 
which may come singly or in groups, are 
turbulence; ice; tricky wind currents; un- 
predictable changes in barometric pres- 
sure; downdrafts in mountainous terrain; 
rain; snow or hail. The C.A.B. statistical 
reports of 1947 and 1948 show that seven- 
teen accidents were caused primarily by 
weather in airline transportation. When 
a plane flies into or near a_thunder- 
storm, all of the elements of nature may 
be unleashed against it. In addition to 
the turbulence which rocks the plane 
about crazily, taxing the skill of the pi- 
lot to keep it in level flight, there may 
be rain, snow or hail, or all of them 
together or in sequence. Even as ships 
caught in a squall, many planes success- 
fully weather the storm, but others, not 
so successful, fill our accident records.” 
He concludes that for this reason the 
aircraft is not in the exclusive control 
of the operator and the doctrine of res 
ipsa loquitur should not be applied. 

This conclusion has been amply sup- 
ported by the reasoning of the court in 
the case of Cudney v. Braniff Airways, 
Inc.’ which contains a somewhat compre- 
hensive discussion of the doctrine of res 
ipsa loquitur, including its application 
in turbulence cases. The plaintiff was a 
passenger in a plane, and during the 
flight there was light turbulence, the 
air was “choppy” and the “Fasten Seat 
Belts” signal was on. The plane sud- 
denly dropped, jerked and jolted, and 
the plaintiff was thrown from her seat, 
landing across the aisle and on another 
passenger. In the proof of her case, the 
ylaintiff relied on the doctrine of res 
ipsa loquitur. Judgment for the defendant 
was reversed and the case was retried, re- 
sulting in a judgment for the plaintiff. 
Five years elapsed between the two ap- 
peals. In the course of its second opinion 
rendered in 1957, the court said, “This 
court has heretofore reviewed and_ re- 


*300 S.W. 2nd 412, 5 Avi., 17,282. 
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versed a judgment for defendants ren- 
dered on a former trial of this case and 
remanded the cause to permit plaintiff 
to plead special negligence. There was 
no evidence introduced in the former 
trial that flying conditions were abnor- 
mal, or that any hazard was to be appre- 
hended in flying into the wide thunder- 
shower area which lay for several miles 
across the airway of the airplane flight; 
nor was it possible to forecast danger of 
flying into downdrafts under the prevail- 
ing weather conditions as shown in evi- 
dence introduced in the former trial; and 
there was no evidence that any devia- 
tion from course or slackening of speed 
or any other action on the part of the 
pilot would have avoided the precipitous 
downdraft danger. Consequently, plaintiff 
at former trial was obliged to rely and 
vainly relied on the inference of negli- 
gence permitted by the doctrine of res 
ipsa loquitur. In the instant trial, as we 
have seen, evidence was introduced tend- 
ing to show known weather conditions 
confronting the plane in flight portend- 
ing danger, and plaintiff in supporting 
her case now relies on the evidence of 
specific conduct of defendants in failing 
to take precautions reasonably commen- 
surate with the danger.* * * 

“Although the sciences of meteorology 
and of weather forecasting are improving 
along with the development of aeronau- 
tics, as yet it is too early to say that 
commercial airlines do not lurch and 
drop but for negligence. (Emphasis sup- 
plied). But where science does afford, or 
comes to afford, a forewarning of a 
weather condition attended by the prob- 
ability or reasonable likelihood of a haz- 
ard of dangerous turbulence, it would be 
too much to say that the airline need 
not anticipate and take the commensu- 
rate precautions reasonably available to 
guard against the hazard; and where 
the means or precautions, in given cir- 
cumstances, of avoiding the hazard of 
dangerous turbulence are known or are 
pointed out in the evidence to have been 
available, as in our case, the failure to 
take such specific commensurate precau- 
tion or precautions, in our opinion, con- 
stitutes negligence.” 

This case represents a clear, authori- 
tative statement of the reasons why the 
doctrine of res ipsa loquitur should not 
be applied in ordinary turbulence cases. 

In cases where the airplane disappears 
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for unexplained reasons, but where weath- 
er is suspected as the cause, the applica- 
tion of the doctrine is not so clear. In 
Rorabaugh, Exr. Etc. v. Northwest Air- 
lines, Inc.’ the plane disappeared over 
the Great Lakes, and it was more or 
less assumed that weather was a causa- 
tive factor. The plaintiff's attorney, in 
fact, attempted to prove that the defen- 
dant operated the aircraft negligently in 
view of the existing weather conditions. 
The jury found for the defendant in the 
first trial, and on retrial again found 
for the defendant. On the first trial, in 
his charge to the jury, the court stated 
the law applicable to “turbulence cases”: 

“Plaintiffs claim that the accident was 
caused by turbulence and that the de- 
fendant through the acts or omissions of 
its agents or representatives, violated its 
duty to exercise a high degree of care 
by operating the plane so it would en- 
counter the turbulence. In order to find 
negligence you would have to find that 
defendants knew or, in the exercise of a 
high degree of care should have known 
of the alleged turbulence and that in the 
exercise of a high degree of care defen- 
dant should have operated the plane so 
as not to encounter the alleged turbu- 
lence. 

“In this connection you may consider 
the duties of the defendant's flight dis- 
patchers, meteorologists, pilots and other 
agents of defendant or any of them in 
relation to the operation of this flight. 
If after weighing the evidence you de- 
termine that none of defendant’s agents 
violated their duty to exercise a high 
degree of care, then you must find that 
the defendant was not negligent. You 
cannot infer any negligence from the 
mere happening of the accident.” 

In a second appeal of this same case, 
the court made this observation: 

“Plaintiffs, spurning any benefit that 
might flow from the doctrine of res ipsa 
loquitur, have tried this airplane disas- 
ter case on the theory of specific negli- 
gence.” 

This statement of the court would 
seem to indicate that it felt that the 
facts of the occurrence justified the ap- 
plication of the doctrine. 

However, there does not appear to be 
any justification to draw a distinction be- 
tween cases involving turbulence where 


% Avi., 17,687, D.C., N.Y., (1957), 5 Avi., 18,100, 
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there are survivors and those where there 
are no survivors, but turbulence is sus- 
pected as the cause of the crash. In each 
instance, all of the available records of 
the company and the available weather 
data, including possible radio communi- 
cations between the ‘plane and ground 
Stations, are available. This should give 
the plaintiff ample information to prove 
negligence if, in fact, there was negli- 
gence. An excellent example of the avail- 
ability of such type of proof may be found 
in the case of Stiles v. National Airlines, 
Inc The plane, while en route from 
Tampa to New Orleans, encountered a 
storm and crashed in the Gulf of Mexi- 
co, killing all persons on board. The 
plaintiff charged that the defendant was 
negligent in dispatching the flight into 
turbulent weather when it knew or had 
the means of knowing of the presence of 
such weather, of placing its pilot weather 
service in charge of untrained personnel 
and in including in the plane’s crew a 
co-pilot who was shown to be incompetent 
by the airline’s own records. In specific 
findings of fact based upon the testimony 
of ground personnel, company records, 
United States Weather Bureau data, and 
evidence of other flight reports and air- 
line regulations, the court found that the 
defendant was guilty of negligence in 
placing its weather service in charge of 
an untrained dispatcher and in using a 
co-pilot who was incompetent and could 
not be relied on to render necessary as- 
sistance in turbulent weather. In addition, 
there were nine specific findings of neg- 
ligence with reference to failure of the 
defendant to properly advise the aircraft 
of the severe turbulent weather condi- 
tions that should have been anticipated 
while en route and permitting the flight 
to proceed unwarned on a route unsafe 
for air travel, in light of most severe 
turbulent weather conditions. 

It seems quite clear that there was 
hardly any need or reason to rely upon 
the doctrine of res ipsa loquitur under 
the circumstances stated in that case. If 
there be acts of negligence, modern dis- 
covery procedures and modern weather 
facilities will disclose to the plaintiff all 
of the information necessary to prove his 
case. If, in this case, the doctrine of res 
ipsa loquitur had been relied upon, it 
would have been necessary not only for 
the defendant to meet the issues with 


*5 Avi. 18,028, 161 F. Supp. 125, D.C., Louisiana. 
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reference to the above findings, but it 
would have also been necessary for the 
defendant to produce all of its mainten- 
ance records and to meet other issues not 
at all relevant to the real issues of the 
case. This burden should not be imposed. 


The Defense 


Specific charges of negligence in tur- 
bulence actions can be classified in two 
broad categories: (1) The plaintiff may 
contend that the weather conditions were 
such that the flight should not have been 
undertaken,’ and (2) he may, on the other 
hand, contend that although there was 
no necessity to cancel the flight, the ac- 
tion taken by the airline and the pilot 
while en route constituted negligence in 
view of the weather conditions existing 
at the time of taking off or arising while 
en route. 


Defenses to the contention that the 
flight should not have been undertaken 
because of the existing weather condi- 
tions have received little attention by 
way of judicial interpretation. A most ef- 
fective defense would be to show that 
other airlines and other aircraft were 
flying in the same vicinity and at the 
same time. In Rorabaugh v. Northwest 
Airlines, supra, the plaintiff charged that 
the weather was unsafe for flying. In 
meeting this charge the defendant proved 
that other aircraft had safely traveled 
the same route at approximately the 
same time. There was a jury verdict and 
it is not possible to determine exactly 
what evidence persuaded the jury to find 
the defendant not guilty at the first 
trial and again on retrial, but it must be 
assumed that evidence of other aircraft 
operating in the area was influential, 
particularly since all on board were killed 
and no evidence as to what exactly hap- 
pened was available. In any event, evi- 
dence that other airlines were operating 
under the same conditions would tend to 
support the defendant’s judgment in do- 
ing so. A question might be raised as to 
the competency of this evidence, but 
where the issue is the exercise of judg- 
ment in operating the flight, the fact 
that other airlines were operating under 
similar conditions should be competent 
and _ relevant. 

In the defense of this category of cases, 


- "Rorabaugh v. Northwest Airlines, Inc., supra. 
Stiles v. National Airlines, Inc., supra. 
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expert evidence should be introduced with 
reference to what constitutes good or safe 
flying weather and the distinction be- 
tween “good flying weather” and “good 
weather”, as understood by the layman, 
should be pointed out. The existence of 
an overcast sky or thunderstorms along 
the route does not mean that it is not 
“good flying weather”. In the case of 
Martin School of Aviation v. Bank of 
America National Trust and Savings As- 
sociation,’ the court had occasion to con- 
sider this distinction. The pilot defendant 
had agreed that he would not take or 
cause the plane to be taken from the 
ground if the weather was not good, and 
the issue was whether he had breached 
that agreement and taken off in bad 
weather. On this point the court said: 

“It is not necessary for visual flight 
conditions to prevail in order that the 
flying weather be ‘good’. There is a dif- 
ference between ‘good’ weather and ‘clear’ 
weather in this regard. ‘In “clear weath- 
er”, when the pilots can navigate their 
planes by “pilotage”, that is, by visual 
operation from markings and landmarks 
along the airways, and can clearly see 
other aircraft or obstructions in time to 
avoid collision, flights may be governed 
by the Visual Flight Rules.” (Wilson & 
Bryan, Air Transportation (1949), p. 160) 
It may be ‘good’ flight weather even 
though it is not ‘clear’ within this defini- 
tion. 

“In the instant case the sky was clear 
above 2000 feet, there was no evidence of 
any frontal activity or local turbulence 
in the air, and the only possibly unfavor- 
able weather condition was the cloud 
bank of about 1200 foot depth. The pi- 
lot was an experienced instrument flyer, 
and a bank of stratus at such a ceiling is 
not bad weather for an instrument-rated 
pilot in an instrument-equipped plane. 
Thus, even if visual flying conditions 
did not prevail, there was no showing 
that the pilot did not comply with the 
Instrument Flight Rules or that the 
weather was not ‘good’ for an instrument 
flight. Under these circumstances it can- 
not be said as a matter of law that it 
was not ‘good’ flying weather, and the 
foregoing evidence fully sustains the trial 
court’s finding (c).” 

In practically every flight cloud forma- 
tions of some kind will be anticipated 
and encountered. It would be impracti- 
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erate if they were to conduct flights on 
under clear weather conditions. ‘This fact 
must be established, since both the court 
and jury, if not “educated”, might as- 
sume that the existence of squall lines, 
fronts and thunderstorms along the route 
necessarily imply bad flying conditions. 
For this purpose and for the reasons here- 
inafter stated, it is imperative that there 
be expert testimony with reference to the 
weather. The airline meteorologist is of- 
ten the most logical choice, although 
some private firms do specialize in fur- 
nishing weather service to private pilots 
and in some instances will be available 
to testify.” 

The meteorologist can interpret the 
weather data furnished the pilot with the 
flight release, all of the weather data 
made available before take-off and in ad- 
dition the weather data furnished while 
in flight by the United States Weather 
Bureau or by company radio. After in- 
terpreting and describing for the jury 
and the court the weather that was fore- 
cast, he will usually be able to give an 
expert opinion to the effect that the 
weather as forecast was safe for conduct- 
ing flight operations along the sched- 
uled route and the forecast and other 
weather information available to the air- 
line and pilot did not indicate the exist- 
ence of or the possible development of 
severe turbulence along the path of flight. 
This testimony, if persuasively presented, 
should be very helpful in overcoming the 
contention that the weather was such 
that the flight should not have been un- 
dertaken. 


With reference to the second category 
of cases where the contention is made 


cal and impossible for the airlines to - 
y 


that the action taken by the airline and 


the pilot while en route constituted neg- 
ligence, in view of weather conditions ex- 
isting at the time of take-off or while en 
route the primary defense is that neither 
the turbulence nor its severity could have 
been anticipated. 


The carrier’s duty with reference to the 
operation of the plane is to use the high- 
est degree of care commensurate with the 
practical operation of the aircraft. The 
application of that duty to turbulence 
cases does not require the defendant to 


*Murray and Trettel (Licensed by U. S. Dept. 
of Comm.) Meteorologists of U. S. Weather Bureau 
or F.A.A. are not permitted to give expert testi- 
mony. 
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exercise all the care, skill and diligence 
of which the human mind can conceive, 
nor such as will free the transportation 
of passengers from all possible perils of 
the air. The company and the pilots are 
required to avoid only such turbulent 
weather as might havé been anticipated 
from weather forecasts and weather data 
furnished them and which their own skill 
and knowledge and experience would 
make them capable of avoiding. Pilots 
are required to exercise only such care 
and skill and prudence as is ordinarily 
possessed by other pilots. Accordingly, if 
the company has exercised such prudence 
and care in its interpretation of the 
weather and scheduling of the flight as 
is ordinarily exercised by other airline 
companies, and if the pilots have exer- 
cised that degree of care ordinarily pos- 
sessed by experienced, skillful and pru- 
dent pilots, they are not negligent in not 
anticipating the turbulence, although the 
turbulence might have been avoided if 
they had acted in a different manner. 
These principles are discussed at length 
and succinctly set forth in Kimmel v. 
Pennsylvania Airlines.” 

The types of weather which might be 
encountered are a myriad in number and 
hardly subject to any specific treatment 
in an article of this kind. Suffice it to 
say that turbulence can and does occur 
in any type of weather, its frequency be- 
ing dependent upon the weather con- 
figuration involved. 


While it may be comparatively easy to 
convince a juror that conditions of tur- 
bulence need not be anticipated in clear 
weather, it will not be so easy to con- 
vince the same juror that the same con- 
clusion should be reached where clouds 
are present. For this purpose the testi- 
mony of a meteorologist will be required 
to point out that all clouds do not con- 
tain turbulence and that certain cloud 
formations, such as stratus, usually are 
free of turbulence. Since the objective is 
to show that turbulence could not be 
anticipated, it is the testimony of the 
meteorologist which must furnish the key 
to an effective defense and provide the 
weapons with which to combat the charge 
of negligence. Thorough and exhaustive 
preparation of the questions to be asked 
the meteorologist and consultation with 


*1 Avi., 667, D.C., D.C., 1937. The entire set 
of instructions and charge to the jury are set out 
verbatim in this case. 
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him are essential and might be the dif- 
ference between winning or losing the 
case; this type of preparation cannot be 
over-emphasized. 

There are also conditions of weather 
which, though perfectly safe for conduc-- 
ing flight operations, might require ac- 
tion by the pilot en route to avoid the 
areas of severest turbulence or take other 
action to avoid the weather conditions 
that actually confront him while in flight. 
In many instances the pilot can, by chang- 
ing course or altitude, avoid completeiy 
or lessen the effect of the turbulence. 
The most common instance of this is cir- 
cumnavigation of thunderstorms of a re- 
stricted area, but occasionally the pilot is 
confronted with a generalized weather 
condition across the route of travel and 
has no choice but to penetrate the storm 
area. The company manuals almost uni- 
formly require that he reduce speed in 
such instances to lessen the effects of any 
turbulence that might be encountered and 
to take such other action as the condi- 
tions demand. In these instances, it is also 
the duty of the pilot to give the pas- 
sengers ample forewarning of the anti- 
cipated turbulence and require that seat 
belts be fastened. In defending this type 
of situation, it should be shown, if pos- 
sible, that the pilot did deviate course 
and, where necessary, did change alti- 
tude and speed or take other appropriate 
action. 

Accidents do not ordinarily occur ex- 
cept where the turbulence is either severe 
or extreme,” and it is only in those in- 
stances where this type of turbulence 
might have been anticipated that defense 
attorneys will be called upon to protect 
the judgment of their clients. If only 
light or moderate turbulence is antici- 
pated, no specific action to either avoid 
or lessen the turbulence is necessarily in- 


"Types of Turbulence: 

1. Smooth—A condition in the atmosphere in 
which no turbulence exists. 

2. Light—A turbulent condition during which 
occupants may be required to use seat belts. 

3. Moderate—A turbulent condition in which oc- 
cupants require seat belts with occasional pressure 
against the belt. 

4. Severe (or Heavy)—A turbulent condition in 
which aircraft momentarily may be out of con- 
trol. Occupants are thrown violently across the belt 
and back into the seat. Objects not secured in the 
aircraft are tossed about. 

5. Extreme (or violent)}-A rarely encountered 
turbulent condition in which the aircraft is vio- 
lently tossed about and is practically impossible to 
control, May cause structural damage. 
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dicated. In these instances, it is normally 
sufficient to require the seat belt to be 
fastened and injury is unlikely. It should 
be observed here that if the passenger 
fails or neglects to fasten his seat belt 
after proper warning, the defense of con- 
tributory negligence may be urged suc- 
cessfully. 

Another unique aspect of the turbu- 
lence cases is that they normally occur 
only as the result of downdrafts. In the 
event that the airplane is thrown upward 
or even to the side, the passengers usu- 
ally suffer no ill effects. In the “down- 
draft” cases the passengers almost uni- 
versally complain of “whiplash” injuries. 
Upon investigation, the complainant is 
usually found to have a history of arthri- 
tis or previous back or neck injuries and 
often asserts aggravation of this pre-exist- 
ing condition. In addition to the “whip- 
lash” cases are the old stand-bys involv- 
ing heart conditions, hives, recurring dia- 
betes, prenatal injuries, hypertension, 
headaches, uncontrolled dysentery, et cet- 
era. 


Conclusion 


‘Transportation has its hazards. Whether 
travel be by oxcart or jet plane, there 
are uncertainties and inherent risks. One 
of the risks peculiar to air travel is that 
which exists when the plane encounters 
turbulence in the air. This encounter 
may result in injury, and the injury may 
result in litigation. The fact that turbu- 
lence was encountered does not by itself 
impose liability. The turbulence is the 
result of natural conditions, and the op- 
erator of the aircraft is required to ac- 
count only for his actions with regard 
to the turbulence. It is what he does or 
fails to do in that regard that imposes 
or relieves him from liability. In general, 
if his actions are in accord with the de- 
gree of care generally exercised by those 
engaged in the same type of transporta- 
tion, he can be excused even though in- 
jury occurs. The test is basically one of 
negligence. Negligence may consist of 
failing to anticipate the turbulence or to 
take appropriate action when the pres- 
ence of turbulence is known. The prin- 
cipal defense to claims arising from in- 
juries sustained through turbulence is to 
show that the turbulence was such as not 
to be anticipated or that the actions tak- 
en were appropriate in view of the con- 
ditions reasonably known to exist. 
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Much confusion arises in discussions in 
which legal terms such as “act of God” 
or “res ipsa loquitur” are permitted to 
confuse the basic issues. In turbulence 
cases these issues are most frequently 
factual. Turbulence is a fact. Proof of 
turbulence does not establish negligence. 
Proof of turbulence does not show the 
exercise of appropriate care. The condi- 
tions which give rise to turbulence are 
not entirely matters of common knowl- 
edge. The mysteries of science are in- 
volved and, as has been pointed out, the 
testimony of experts in that field is ap- 
propriate. 

It should be the objective of defense 
to convince the judge or jury that the 
defendant is not responsible for the exist- 
ence of rough weather. Given an appre- 
ciation of the problem with which the 
defendant is confronted, it should be the 
objective of the defense to convince the 
judge and jury that what the defendant 
did was what might reasonably be expect- 
ed in view of the hazard which does 
exist. 

With these principles in mind, defen- 
dant’s attorneys perhaps will be better able 
to bring this type of case in for a “safe 
landing”. 
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It cannot be denied that airline car- 
riers of passengers are keenly aware of 
the problem of flying planes when there 
is turbulence in the air. No method of 
operation has been devised by which an 
airplane will automatically avoid all such 
turbulence. The human factor is always 
present and, as clearly demonstrated in 
the cases cited herein, it usually forms 
the basis of claims arising out of acci- 
dents occurring during turbulence. One 
thing is certain; namely, there will always 
be turbulence in the air, and until this 
human factor, now necessary in the op- 
eration of a plane, can be entirely dis- 
pensed with, it is equally certain there 
will be lawsuits to defend in which it is 
alleged the accident was due to the neg- 
ligent operation of the plane during tur- 
bulence in the air. It is, no doubt, equally 
true that many attorneys will not agree 
with the thought expressed or the reason- 
ing used in this article; and there may 
be those who have already discovered a 
more effective way of avoiding unfavor- 
able results in cases of this type. As we 
all know, there is no patent on how to 
defend a lawsuit. 
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Trial by Fallacy* 


JONATHAN Karas** 
Durham, New Hampshire 


ODAY, in the midst of what many 

call a true scientific revolution, one 
is shocked at the flagrant “miscarriages 
of science” which occur daily in our 
courts! Many have sat in these courts and 
have listened to statements of scientific 
gibberish duly entered as fact in the sol- 
emn records. 

Perhaps this would have been accept- 
able in the Dark Ages when science was 
regarded as a phase of “black magic”, but 
to have such an attitude in a modern 
court is indeed phenomenal. 

These fallacies do not arise in any spe- 
cific segment of the court proceedings. 
The entire cast: the judge, the lawyers, 
the plaintiff and defendant, and the wit- 
nesses all offer, at one time or another, 
their thoroughly ungrounded “scientific” 
conclusions for the “benefit” of justice. 
Science, it seems, is an area in which ev- 
eryone is allowed to dabble because of 
what is called a “law of everyday ex- 
perience”. 


Before proceeding with details we 
should review some of the conditions un- 
der which experts are supposed to draw 
conclusions. First, the cases usually get to 
us, on the average, a year or more after 
the accident. By this time the vehicles 
have been sold for scrap and cut up, the 
road conditions may have changed by re- 
oiling or resurfacing, and physical data 
such as tire marks and other measure- 
ments may be totally lacking. Physical 
data are helpful in attempting to deter- 
mine preimpact speeds and other con- 
clusions. 

There exists a segment of the legal pro- 
fession which I label “dangerous” if we 
are truly seeking justice in our involved 
legal procedures. The lawyers of this se- 
lect, and I hasten to add small, group 
are so firmly convinced of their vocal 
abilities that they feel they can shroud 
scientific fact in verbiage! If they cannot 
do this directly they resort to bombastic 


*Reprinted from the Journal of the American 
Judicature Society, issue of April, 1959. 

**Director of the Physical Science Section, Motor 
Vehicle Research Scientific Evaluation Group, Dur- 
ham, New Hampshire. 


overtures which bear very little resemb- 
lance to the point at hand. Only a prac- 
ticed and firm judge can bring order 
from this verbal chaos. Imagine trying to 
repeal the laws which govern the entire 
universe by a copious application of 
words! 

Recently, I had an interesting experi- 
ence in appearing as an expert witness in 
an automobile case. 

The day before, another: expert, of 
whose testimony I was not aware, ap- 
peared and discussed the subject of vec- 
tors in explaining his reasoning. During 
his testimony he must have explained the 
idea of a vector, its definition, character- 
istics, and other qualities. 

In attempting to cast doubt the cross- 
examining attorney decided he would 
question me about vectors. Attempting to 
confuse a physicist who had taught over 
15 years with the knowledge gained in an 
hour the previous day is somewhat of an 
undertaking! 

The following is a section of the cross 
examination. 


Q. “Isn’t a vector a liné made at an 
angle?” " 

A. “No.” 

Q. “Well, perhaps I didn’t understand 
what was said yesterday—just what is 

a vector?” 

A. “A vector is a quantity which has both 
magnitude and direction.” 

Q. “Well, that’s what I meant. Now if 
we have a vector of 10 pounds and an- 
other of 10 pounds what do we get 
when we combine them?” 

. “IT can’t tell.” 

. “Well, isn’t this somewhat elementary 
for a physicist? Certainly you should 
be able to combine two such simple 
vectors—why can’t you tell?” 

A. “The answer would depend upon 
whether they were added or subtract- 
ed and the angle each made with each 
other.” 

Q. “Let’s assume one faced one way and 
the other opposite it—what would be 
the answer?” 

A. “The result would be zero.” 


Or 
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Q. “Now, tell me what would happen to 
these two vectors—they would be turn- 
ed into heat wouldn’t they?” 


A. “No.” 
Q. “Well, where would they go?” 
A. “Your original vectors represented 


forces and force cannot be converted 
directly to heat—heat is a form of en- 
ergy whereas force is not.” 


The foregoing illustrates the confusion 
that arises when an attorney wanders into 
foreign fields. 

The point here is obvious. Any lawyer 
who ventures into a strange field should 
realize there is a definite element of risk. 

At one point the cross examining at- 
torney said, “Next thing I know the law 
of conservation of energy will no longer 
be true”. 

The answer, of course, given by any 
physicist, would be that it is not! 


Lawyers Must Acknowledge 
Their Limits in a Strange Field 


Some time ago we investigated a case in 
which the subsequent action of a vehicle 
upon striking a bridge abutment was de- 
sired. The car struck the bridge abutment 
at an angle with its right front fender 
and wheel. From a scientific standpoint 
the action was clear. The back end of the 
car would swerve to its left. We suggest- 
ed, at the time, that this action could be 
reproduced dynamically using actual full- 
scale operating vehicles if the case so 
warranted. 

We discovered that bridges of the right 
type were difficult to locate in our im- 
mediate area and time was of the essence. 
So a decision was made to strike a tree 
instead. From a scientific standpoint this 
was a perfectly logical change since all 
that was required for similarity was that 
the right front side of the car be made 
to stop rapidly. 

The lawyer for whom we were prepar- 
ing the information decided it could not 
be used since we did not hit a bridge 
abutment! He said there was nothing in 
the case about a tree; hence the judge 
would never accept the information! 

It is experiences like this with which 
experts are faced. 

A word should be injected here regard- 
ing police maps. These are truly strange 
documents—primarily because of the lack 
of a realistic scale in making the draw- 
ings. For example it is not unusual to 
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find a road drawn one inch wide as in- 
dicating 30 feet. On this road is then 
placed a car drawn as 4 inch long. One 
then can deduce that the car must be 
about 7/4 feet long! Convincing a jury 
that two such cars had difficulty passing 
would indeed be a problem. It should be 
suggested that our police decide upon 
some standard way to report accidents. I 
feel that the previous problem is not due 
to incompetence or disinterest—rather to 
a lack of communication between the of- 
ficers and experts who must use their 
data. This is why, on numerous occasions, 
I have advocated a central headquarters 
where such things could be evaluated to 
benefit the authorities, as well as the le- 
gal and judicial professions. If the courts 
look upon experts with a measure of sus- 
picion then it is the duty of the courts 
to appoint a trusted scientist on a con- 
sultant basis—available to both sides of a 
case. I feel we must come to this whether 
it be in the near or far future. 

Next, let us consider the scientific fal- 
lacies offered by well-meaning witnesses. 

I would be surprised to hear a self-as- 
sured witness confess he doesn’t know the 
distance between two objects within the 
closest foot! Why an individual who has 
had no training in perception and dis- 
tance judgment will categorically state 
such measurements to such fine detail 
never ceases to amaze most scientists. 

Even more amazing, are the speed-esti- 
mators with, presumably, built-in radar 
speed indicators! 

This type of witness will see a car go by 
out of the corner of his left eye—not know 
the exact direction or color—yet can tell 
you, within a few miles per hour, the ex- 
act speed of the vehicle! Sometimes this 
ability is developed to the point where 
the same witness can also fix the blame 
for the accident. 


Testimony Often Scientific Fallacy 


We have performed actual experiments 
on speed estimation and the results are 
nothing short of phenomenal. 

Anything which gives the impression of 
speed results in a higher guess of actual 
velocity. These are factors such as a low 
convertible, a bright color, or a roaring 
muffler. The angle at which the car is 
moving is a factor, as well as is the 
weather and light conditions. 

This is confirmed by tests made with 
alert young members of the Air Force 
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who estimated as ten to fifty miles an 
hour the speed of a vehicle accurately 
clocked to be twelve miles per hour! 
These ‘ observers knew beforehand that 
they would be trying to estimate speed. 
Is it any wonder then that the average 
witness is totally unqualified to estimate 
speed? Such actual experimental data are 
of great value to the legal and insurance 
clients with whom we work on a profes- 
sional basis. 

Another area in which witness testi- 
mony is risky is in the estimation of stop- 
ping distance—even for experienced driv- 
ers. I have in mind the testimony of a 
truck driver who was convinced he could 
stop his twelve-wheel tractor-trailer in 
thirty feet from a speed of 35 miles per 
hour. He commented that it was very 
heavy, hence easy to stop! In the event 
this does not strike you as unusual, any 
physicist can show that the frictional con- 
ditions to support this claim do not exist 
anywhere on this planet—or any other 
planet for this matter! Yet this person 
was allowed to testify because of his “ex- 
perience.” No one ever thought to ask 
whether he had ever performed any stop- 
ping distance tests or what the basis for 
his testimony really was. We could go on 
and on with examples of distances and 
speeds that do not match up with elapsed 
time; cases of impossible accelerations; 
situations in which testimony, if pursued 
scientifically, could be used to prove there 
never was a collision; and other wild ex- 
amples of scientific fallacies. 


Contrary to what many attorneys and 
judges seem to think, the particular car, 
its color and weight, occupants, number 
of antennas, pressure of air in the spare 
tire, date of last oil change, and other 
trivia are often of little importance—but 
not always. However, ridiculous as some 
of the previous factors are to you now, 
I attempted to explain on a previous case 
that whether eleven or twelve wheels of 
a truck locked up upon brake applica- 
tion was of little consequence in the con- 
clusions I had reached. We spent an hour 
and a half on this point alone! For a 
while attorneys were bobbing up and 
down like corks in a quagmire of verbo- 
sity. In fact, I was duly called unquali- 
fied by one counsel whose main scientific 
background seemed to be limited to the 
ability to count wheels. At times, things 
became quite difficult and the opposition 
attorneys were objecting while I was in- 


INSURANCE COUNSEL JOURNAL 


Page 407 


haling preparing to answer! Is it any 
wonder that scientifically trained indi- 
viduals hide when the legal profession 
approaches? 

However, a real blow was dealt when, 
after a hurried trip to the Yale University 
library, an attorney thrust before me a 
learned tome listing several factors at 
variance with my own. Naturally, I was 
berated soundly by this obvious discrep- 
ancy in “scientific facts”. Confronted with 
these new values what could we do but 
recalculate all the previous estimates of 
the speed of his client’s vehicle? 

To this day I can visualize clearly his 
expression when my new calculations, us- 
ing the values he brought into court, 
added an average of ten miles per hour 
to my previously conservative figures. 
What I had done previously was pick 
those values—from many tables at our dis- 
posal—which made his vehicle speed as 
low as possible—favoring his side! In fact, 
this ultraconservative attitude in reaching 
conclusions for court is one of the prime 
advantages of scientific determination. 


Scientific Terms Misunderstood 


While on the subject of tires, friction, 
and the like, there are additional falla- 
cies that should be noted. 

Friction, especially the concept of “co- 
efficient of friction” crops up time and 
time again—usually incorrectly. The co- 
efficient of friction is not the same as 
friction. It is not the force required to 
stop. It is not the distance required to 
stop. In fact, it has no units at all! 

In the book Brakes and Steering by 
Purvis we find the following: 


“Coefficient of friction is simply a high 
powered term used by engineers to de- 
scribe the amount of friction develop- 
ed between two surfaces pressed to- 
gether and moved one on the other. . 
It is measured and expressed numer- 
ically and is obtained by dividing the 
force required to move the one over 
the other into the pressure holding 
the two together. 

“For example, if the force required 
were 45 pounds and the pressure used 
were 100 pounds, the coefficient of 
friction would be expressed as .45.” 


To the uninitiated this probably makes 
sense but to a physicist it makes no sense 
at all. 
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In the first place force and pressure 
are not the same thing although this 
author thinks they are. The concepts and 
the units are totally different for each 
of these parameters. 

Secondly, his example does not do what 
the definition says he should do. If you 
divide the force (45 pounds) into the 
pressure (he means force) holding the 
two together you do not get .45! The 
quotient is 2.22! 

The simple difference between the 
words “into” and “by” changes scientific 
truth into hopeless gibberish. 

The reason I am so vociferous about 
the above is that it is obvious that the 
author is delving into foreign fields in 
which he is not qualified. It would be 
interesting indeed to learn whose testi- 
mony the court would accept—that of a 
physicist who knows nothing about cars 
or of the author who knows nothing 
about physics. In most of the courts in 
which I have testified I think the author 
would have a decided edge because of 
his “experience”. 

Incidentally, if you are interested in the 
correct definition of coefficient of fric- 
tion it goes somewhat as follows: 

The coefficient of friction between two 
surfaces is the ratio of the force neces- 
sary for relative tangential motion to the 
force pressing them together. Of course, 
this can be stated in numerous other cor- 
rect ways. 


Self-Made Scientists 
Misinterpret Evidence 


Even the judges succumb to jousting 
with science—everybody, it seems, must 
get “into the act”! 

A case in point in which we were in- 
volved will be of interest to the reader. 

First, in order to qualify me the at- 
torney asked whether I had ever wit- 
nessed an accident. I assured him that 
I was present at fifty or more in line 
with my work with Motor Vehicle Re- 
search, Incorporated, for whom I act as 
consultant. But, the court pointed out, 
how could they be “accidents” when I 
knew they were going to happen? 

Next, the attorney pointed out that 
this was the precise reason a retrial was 
being held—the previous expert had no 
field experience. The court pointed out 
that it was not aware of this—not having 
read the reasons for retrial! 
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There next followed a verbal exchange 
which was brief but to the point, Court 
asking the questions. 

Q. “Have you seen the vehicle involved?” 
A. “No.” 
Q. “Have you been to the scene of the 

accident?” é 
A. “No.” 

Q. “Have you inspected the roadway?” 

A. “No.” 

Q. (Indignantly) “Well, I guess that is 
just about enough of that?” 


The court had decided, upon these im- 
material (in my conclusions) facts, that 
my unheard testimony would be of no 
value! Since the court could not figure 
out how my deductions could be made 
they were obviously inadmissable! It was 
pointed out, quite strongly, that the mat- 
ter of what happened after the impact 
was up to the jury to decide. The fact 
that general conclusions regarding the 
action of the vehicle after collision could 
be drawn was of absolutely no interest 
I attempted to address the court—which 
is sometimes allowed—but was _ sternly 
cautioned to answer questions put to me 
—preferably with a “yes” or “no” answer. 
Would you attempt to describe a series 
of complex decisions—with “yes” or “no” 
answers? Especially when even these sim- 
ple answers usually draw objections from 
opposition! Keep in mind that the attor- 
ney must ask the right questions to make 
an expert presentation build to a logical 
conclusion. 


There then followed an interesting dis- 
cussion regarding a new law of science 
only that morning discovered by the 
court. This law was the "Principle of 
Ricochet”. In order to “help” the jury 
the court offered that this vehicle must 
have obeyed the Principle of Ricochet. 
This principle states, I discovered then, 
that the vehicle will rebound at the 
same angle that it struck. What could 
I say when the court asked whether that 
was one of the principles used in making 
my decision? Giving a vaguely affirma- 
tive answer I then discovered that this 
law also stated that one must know the 
exact angle of impact to apply the prin- 
ciple—and since the court reminded that 
this was not known I obviously could not 
draw any valid scientific conclusions! 

Hence by using the “help” of a self- 
made judicial scientist I—by definition— 
could make no worthwhile decisions. 
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Jury Needs Complete Explanations 


Again, we were reminded that these de- 
cisions of what occurred were up to the 
jury to decide. Under such assumptions 
we might well ask why the jury is not 
also competent to make the medical ex- 
aminations! Why are reliable physicians 
and surgeons allowed to testify, but equal- 
ly reliable scientists restricted? Could it 
be that their testimony might have a 
semblance of fact while the legal profes- 
sion prefers vagueness and verbiage—to 
the confusion of the jury? 

Of the numerous cases in which I have 
been asked to testify in only a few did 
the court ask whether I would describe 
the method used in reaching an opinion. 
1 was cautioned that the testimony might 
be stricken from the record after the court 
heard the comments. This was certainly a 
fair attitude and it is interesting to note 
that the testimony was allowed to stand 
in its entirety. Allowed to testify as to 
methods used in a logical fashion unpunc- 
tuated by objections was a refreshing ex- 
perience—and one I hope will be repeated 
by more and more courts. A recent ex- 
perience in a Canadian court which re- 
sulted in one of the largest settlements 
in that country was gratifying in the 
court’s acceptance of sound reasoning with 
no interruptions. 

As mentioned before, there seems to be 
a worship of exactness when a scientist is 
to testify. The legal profession seemingly 
finds it extremely difficult to understand 
that perfectly valid generalizations of in- 
terest to justice—can be drawn without 
knowing the position and action of every 
nut and bolt in a vehicle. 

Perhaps the most disturbing result of 
the vehicle impact case previously dis- 
cussed is the fact that the seeming unre- 
liability of my comments will be duly 
entered in legal journals. For did this 
court not rule that my testimony was un- 
acceptable? Did not the court, doing its 
best to “help”, show that my information 
was insufficient to apply the Principle 
of Ricochet? And furthermore, isn’t the 
jury supposed to decide these complex 
questions for itself? 

The court should have kept to judicial 
comments and not attempted to entertain 
with its obvious “do-it-yourself” scientific 
principles. If justice is to be served, then 
scientists must be allowed to explain their 
findings in a calm and receptive atmos- 
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phere—not one of rude interruption and 
implied incompetence. Remember, that 
the court can always rule that your testi- 
mony is inadmissable after being given. 
In fact, if necessary, the jury may be ex- 
cused while you explain to the court. 

The jurors should be given every sen- 
sible aid to reach a conclusion. Let them 
decide whether scientific aid has a bear- 
ing or whether it should be excluded. 
But let us not decide that they know 
science any more than they know medi- 
cine or law. 


Other Misunderstood Concepts 


Let us conclude with a list of a few 
choice fallacies or inaccuracies which 
could well convict an innocent individual. 

Units such as pounds, horsepower, foot- 
pounds, and pounds per square inch are 
used incorrectly about as often as cor- 
rectly. Often the same individual, in the 
same sentence, will apply the same units 
to two different concepts indicating lack 
of understanding. The idea of force and 
pressure being in pounds as explained 
above is such an instance. Force is in 
pounds. Pressure is in pounds per square 
inch—or in newtons per square meter in 
the metric system. 

Perhaps the most misunderstood pair of 
concepts in automotive legal cases (as well 
as advertising and other popular media) 
is that force or energy is in horsepower— 
or that power is in pounds. It just isn’t 
so! 

Contrary to many duly-entered court 
records brakes do not leave marks! It is 
the tires as they rub on the roadway that 
leave tire or skid marks. 

Tire marks do not begin where the 
brakes “lock up”! 

Some smooth tires under certain condi- 
tions will stop a vehicle faster than tires 
with good treads! 

Locking up the brakes and skidding is 
usually not the fastest way to stop in 
minimum distance! 


Blowing out a front tire is usually not 
as dangerous as a rear blow-out! 

A car going around a uniform curve 
at a fixed speed is not in equilibrium— 
it is being constantly accelerated! This 
is a rough one for the average person— 
in fact, it’s quite hard to explain to the 
well-versed. 

The point must now be clear. The le- 
gal profession should treat basic science 
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with the same respect it affords legal de- 
tails. 

It is time the legal profession realized 
that grants and financial aid to projects 
to determine the action of vehicles under 
dynamic conditions are essential to the 
survival of the profession. It cannot long 
continue to grow and progress in a world 
of scientific achievement without coming 
to the realization that science is the most 
powerful ally ever conceived to establish 
guilt or innocence in a complex legal 
trial. 
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I firmly believe that a court-appointed 
panel of qualified scientists could do a 
great deal to relieve the courts of their 
overcrowded schedules. Certainly they will 
spot the cases in which the basis for trial 
is a miscarriage of the physical laws. 

As Richard Le Gallienne once said, “A 
little knowledge in some people is like 
little boys throwing stones into mysterious 
lakes. They make a great clatter but the 
silence was more wonderful”. 
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Products Liability Insurance—Duplicate Policies 
—Concurrent Coverage—Industry 
Recommendations—Loading and Unloading 


ALLAN P. GowAn* 
Glens Falls, New York 


KX OUR JANUARY issue (26 Insurance 
Counsel Journal 93) the writer dis- 
cussed “Loading and Unloading—Hired 
Cars—Concurrent Coverage—Industry Re- 
commendations.” See below. 

When a claim is made under “products 
liability insurance”, usually the retailer is 
sued. The plaintiff's attorney would un- 
doubtedly prefer to sue the manufacturer 
also or separately, but may well be faced 
with a jurisdictional problem. The prod- 
ucts insurer of the retailer is likewise left 
holding the bag, if it has to go a long dis- 
tance from the scene of the injury in order 
to bring an action against the manufac- 
turer. Consequently, the dealer’s insurance 
company frequently abandons its subroga- 
tion rights against the manufacturer and 
his liability insurer. 

Now, the latter very often has received 
a premium for endorsing its policy to cover 
the liability of the retailer. An additional 
charge is made for this “dealer’s coverage” 
and the manufacturer is constrained to 
purchase this coverage to comply with the 
requirements of the retailer or else he feels 
justified in having this protection for his 
dealers, purely as an extra good will ges- 
ture. Let us say that the manufacturer is 
located in New York and the retailer in 
San Francisco. Each carries products 
coverage and the manufacturer has paid for 
a dealer’s endorsement, protecting his re- 
tailers against products liability. Inci- 
dentally, it might be noted that the dealer's 
endorsement excludes any coverage for a 
dealer who has tampered with the product 
(and has been actively negligent); like- 
wise excluded are any guarantees or war- 
ranties made by the retailer in excess of 
those specified by the manufacturer. 


As a practical proposition, the retailer 
will notify the manufacturer that a resident 
of San Francisco has threatened suit and 
the manufacturer will probably report the 
claim to his insurer. Too often the latter, 


*General claims Attorney, Glens Falls Insurance 
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despite the dealer’s endorsement, will sit 
back and wait for the insurer of the retailer 
to dispose of the case and decide whether 
it will come all the way back to New York 
to attack the manufacturer and his insurer. 
Note that both companies have apparently 
received a premium for the same liability 
hazard. 

The Combined Claims Committee of the 
Association of Casualty and Surety Com- 
panies and the National Association of 
Mutual Casualty Companies released a 
recommendation on this kind of a dispute 
as follows, in July, 1958:- 


(CLASS III) Products Liability 


“3. In a ‘products case’ where one com- 
pany insures the manufacturer, with 
additional coverage for the vendor, the 
vendor having separate coverage in an- 
other company, it is recommended that 
the insurer of the manufacturer handle 
claims against the vendor provided the 
vendor has sold in the original package 
and there is no colorable claim of in- 
dependent negligence against him. 

“Example: A dealer sells an electric 
blanket in the original carton. A cus- 
tomer alleges injury from using the 
blanket and sues the dealer in warranty. 
Absent an allegation of independent neg- 
ligence or independent warranty on the 
part of the dealer, the policy of the man- 
ufacturer, if it extends coverage to the 
dealer, should cover (and that company 
should defend) . 

“Comment: Obviously the vendor has 
a cause of action against the manufac- 
turer if he is obliged to pay. We do not 
believe that geographical considerations 
should permit the insurer of the manu- 
facturer to escape its rightful local ob- 
ligation.” (Matter in parenthesis added.) 


Releasing further comments in reply to 
questions submitted by member companies, 
the Combined Claims Committee, under 
date of March 2, 1959, pointed out that 
a manufacturer who has taken the trouble 
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to purchase insurance for his vendor, prob- 
ably would not object to the waiver of the 
jurisdictional defense on the part of his 
products insurer. However, if the manu- 
facturer’s interests are involved, such as 
occurs where the products insurance is 
written on a retrospective rating plan, or 
where there is a “deductible” before which 
the insurer need not pay, then of course 
the written approval of the insured—manu- 
facturer would seem necessary. The com- 
panies certainly do not intend to apply this 
principle to the detriment of their in- 
sureds. ‘They point out, however, that 
legally the manufacturer can be sued by 
the vendor, wherever jurisdiction can be 
had, and so the manufacturer-insured can- 
not complain about its insurer’s waiver of 
jurisdiction, if the claim is wholly covered. 


(CLASS IV) Duplicate Policies 


In its original release of recommenda- 
tions for concurrent coverage problems, 
the committee went into the situation 
which arises all too frequently, but of 
course, there is no trouble unless an acci- 
dent occurs. A policy is delivered but 
meanwhile the insured has gone to an- 
other agent and purchased duplicate cover- 
age on the same automobile or other risk 
without rejecting or returning the original 
policy for cancelation. The committee de- 
scribes this situations as follows: 


“4. Where two similar policies in the 
name of the same insured inadvertently 
cover an accident, the intention of the 
insured as to the premium payment, if 
ascertainable, should normally govern. 
The company to which the insured has 
paid or intends to pay the premium 
should assume the loss. 

“Example: Company A sends out a re- 


newal policy on an automobile risk. The © 


insured renews in company B and does 
not intend to retain A’s policy. If an 
accident occurs before A’s policy is re- 
turned for cancelation, company B 
should handle.” 


Corollary 


Probably this rule is broad enough 
to apply to another kind of concurrent 
coverage problem involving a technically 
ineffective cancelation of a “compulsory 
policy” by Company A, so that A re- 
mains officially on the risk even though 

‘the insured has purchased other insur- 
vance in B (which may not have filed 
‘tits certificate of insurance) prior to the 
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accident. In such case Company B 
should cover to the exclusion of A. Per- 
haps the committee might wish to con- 
firm that conclusion as a corollary to #4. 


This principle is much more equitable 
than the purely legalistic rule that since 
Company A’s policy has not been legally 
canceled, is must therefore still be in force 
and that the matter of the payment of the 
xremium is immaterial. Certainly the 
intent of the contracting parties should 
govern. In commenting on company inquir- 
ies subsequent to the original statement, 
the committee in March, 1959, pointed out 
that Class IV cases are concerned with a 
duplication of policy coverage and not with 
a duplication of hazards whereby, for ex- 
ample, a garage liability policy might be 
extended to cover the proprietor of a bus- 
iness who has an accident while driving 
his personal car upon which. he carries 
another policy. Obviously such a situa- 
tion does not involve “similar policies” but 
does involve concurrent coverage on dif- 
ferent kinds of insurance. The recom- 
mendations of the committee do not reach 
that situation. Incidentally, there are 
several such problems to which the Com- 
bined Claims Committee could well address 
itself at some future date. 

Answering an inquiry, obviously these 
guiding principles are not binding upon 
the policyholder’s interest. If he believes 
that he is entitled to the protection of both 
policies, he is free to enforce his rights. 
The committee points out, however, that 
an equitable agreement between the two 
companies will often avoid this type of 
controversy with the policyholder. Like- 
wise, it is quite clear that if no loss had 
occurred, the insured would not have been 
willing to pay the premium for both poli- 
cies. 

Naturally, if there is no way to deter- 
mine which policy the insured was going 
to accept, the rule established in a Class 
IV case does not apply. 


(CLASSES I & II) 
Loading and Unloading (Continued) 


See the above mentioned article in the 
January, 1959, issue, 26 Insurance Counsel 
Journal 93. The Combined Claims Com- 
mittee recently considered and released its 
answers to several questions concerning the 
original recommendations of 1958, in its 
release of March 2, 1959. 

Some of the member companies pointed 
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out that unfortunately the facts of actual 
cases do not always fall into the classifica- 
tions of the committee. The reply to this 
objection was that if the facts in an in- 
dividual case do not fit the example, and 
if a company is not willing to interpret the 
case in accordance with the spirit of the 
rule or class which seems nearest to the 
actual case, then obviously the companies 
cannot agree. (In such cases, however, it 
might still be possible for the companies 
to agree on a settlement figure subject to 
a subsequent arbitration of the issues be- 
tween them. It is submitted that more 
and more of these inter-company disputes 
should be artibrated rather than litigated. 
The insurance business is bound to gain 
in public favor by this resort, to say no- 
thing of court calendar relief.) 

It was emphasized again in the March, 
1959, release of the committee that no com- 
pany is expected to apply the principles, 
if there is local law to the contrary. It is 
only when the jurisdiction is without any 
legal precedents that these guiding princi- 
ples are considered. 


Loading with Machinery 


In the example cited in Class I which 
had to do with an injury to a truck driver 
while his vehicle was being loaded at the 
premises of another, with a resulting suit 
by the truckman against the premises em- 
ployer who would be an additional insured 
under the automobile policy carried by the 
truck owner, the report inadvertently stated 
“B (who was cited as the truck owner) 
sues A (who was the premises employer)’, 
in place of “the employee of B sues A.” 
The writer had suggested (26 Insurance 
Counsel Journal 94) that with respect to 
a Class II unloading case which involved 
the use of defective machinery by the pre- 
mises employer which the Committee ruled 
should be deemed a premises policy case 
rather than an automobile case, this rule 
might well be extended to the negligent 
operation of loading or unloading ma- 
chinery, in view of the fact that the pre- 
mises insurer had received a premium 
based on the use of such equipment de- 
signed for the exact purpose for which 
it was being used when the accident oc- 
curred. 

Rejecting that suggestion, the committee 
felt that it would be difficult to apply 
such an extension to the average case and 
that there would be no logical (legal) rea- 
son to have the automobile policy extended 
to cover an employee of the consignee who 
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drops a box on the truck driver, if there 
would be no coverage for the same em 
ployee when he negligently dumps the 
same box from a fork lift or a hand truck. 
‘The committee is of course correct on legal 
principles in this respect. 

Class II cases involve some “‘active” neg- 
ligence on the part of the premises em- 
ployer who has furnished a dangerous ma- 
chine. ‘hus the premises employer cannot 
have indemnity {rom the operator of the 
machine who is loading the truck. Hence 
the rule of Class II cases that the premises 
policy shall cover and the automobile 
policy shall not. But if the committee is 
adhering strictly to legal principles, it 
should be reminded that in this situation 
both policies will cover the premises em- 
ployer and, legally, each corhpany should 
share the damage imposed upon the pre- 
mises employer on a pro rata basis, as 
against the committee’s rule in this situa- 
tion that the premises policy shall pay the 
loss 100%. Nevertheless, although the 
Class II rule is good and is a step in the 
right direction, the hazard involved has 
clearly been assumed by the premises in- 
surer for a premium based on the premises 
payroll. 

We can abide by the further decision of 
the committee that Class II cases should 
not be extended when the accident results 
from the negligent operation of machinery, 
even though we feel that there is just as 
much logic in applying the premises policy 
exclusively to such cases as there is in 
cases which involve defective equipment 
(Class II) furnished by the premises in- 
sured. In spite of what the committee 
points out, the hazard is much greater 
when the fork lift or hand truck is 
being used in place of simple manual 
handling of the box by the premises em- 
ployee. If logic rather than law is the 
criterion, we repeat that the company 
which has received a premium based on 
this hazard should pay the loss for its 
own insured and his employees; it is wholly 
illogical to shift this payment over to the 
automobile insurer which presumably in- 
tended to cover only the normal automo- 
bile operational hazards, including inci- 
dental loading and unloading, compared 
with the operation of a large crane, for 
example. 


Away From The Premises, Etc. 


Reverting again to the Class I situation 
where the automobile employee is injured 
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by the negligence of the premises employec, 
the committee felt that this rule need not 
be limited to accidents which occur on the 
premises of the premises employer. For 
example, if the accident occurred at a rail- 
way terminal or a warehouse where em- 
ployees at such locations are involved in 
the unloading operations and cause an 
injury to the truckman, obviously such 
places would be insured under premises 
policies and the rule of Class I cases is ap- 
plicable. It should be pointed out, how- 
ever, that the loading or unloading of auto- 
mobiles “away from the premises or the 
ways immediately adjoining” such premises 
is not covered under the standard premises 
policy, commonly known as a general 
(other than automobile) liability policy. 
Should the policy involved, purchased by 
the premises employer, happen to be a com- 
prehensive general-automobile contract, 
the employees of the named insured get no 
coverage thereunder while “using” (load- 
ing or unloading) a non-owned automo- 
bile. If such employees under such a policy 
cause an accident while away from the pre- 
mises, and if the accident results from the 
loading or unloading of a non-owned auto- 
mobile, such premises employees are cover- 
ed only by the automobile policy carried 
by the owner. Thus the committee is cor- 
rect in ruling in March, 1959, that such 
cases fall under Class I. The loss should 
be handled by the automobile insurer 
only. 


In Conclusion 


These guiding principles are a great 
step forward for the liability insurance 
industry. By dragging concurrent cover- 
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age disputes through the appellate courts, 
the insurance companies not only waste 
the policyholder’s funds, placed with them 
in trust for the payment of losses, but they 
needlessly bring disrepute upon themselves 
in the courthouses and in the eyes of dis- 
criminating persons wha read the notices 
of such court decision. All too often, the 
original plaintiff stands to profit unrea- 
sonably from the dispute between the two 
insurers. In these excellently selected re- 
commendations of the Combined Claims 
Committee, we have some principles to 
guide our decisions in such cases, uni- 
formly. 


They are particulary valuable because 
of the fact that in one case we may re- 
present the automobile insurer while in 
the next case we will be in the shoes of 
the premises carrier. Thus we do not, by 
any means, gain through establishing a 
court decision in favor of one or the other. 
Logic and equitable principles should 
guide our conclusions with respect to the 
handing of the loss. The companies which 
have subscribed to these principles do so 
with these thoughts in mind and they are 
aware that they have not made an absol- 
utely binding contract. The feeling is 
that if Company A has subscribed and is 
willing to follow the spirit of these prin- 
ciples, then Company B will reciprocate: 
otherwise, there is certainly no unilateral 
obligation incurred. As the committee 
says: 


“* * * we are suggesting a ‘golden 
rule’ for certain areas of inter-company 
dealings.” 
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Compensation Insurer’s Right against 
Third Party Tort Feasor 


H. B. HorrMAn* 
Great Falls, Montana 


HE MONTANA Workmen’s Compen- 
sation Act contains the following prov- 
ision: 


“If the employee shall fail to bring 
such action or make settlement of his 
cause of action (against third party tort 
feasor) within six (6) months from the 
time such injury is received, the em- 
ployer or insurance carrier who pays 
such compensation may thereafter bring 
such action and thus become entitled 
to all of the amount received from the 
prosecution of such action up to the 
amount paid the employee under the 
Workmen’s Compensation Act, and all 
over that amount shall be paid to the 
employee,” etc. (Sec. 92-204 R.C.). 


Differences of opinion of members of 
the Montana State Bar have arisen as to 
whether the compensation insurer (or em- 
ployer) has a right, or a “subrogated right” 
only, against the third party tort feasor 
and, if a subrogated right, does the statute 
further limit it to compensation paid, ex- 
cluding medical and hospital payments 
which are paid directly to the doctor and 
hospital, respectively. And must the in- 
jured employee who fails to bring his act- 
ion within six (6) months of the date of 
his injury be joined as a necessary party? 


This confusion arises out of the wording 
of the statute and dictum in Hardware 
Mut. Cas. Co. v. Butler, 116 Mont. 73, 148 
P. 2d 563. The statute provides that 
when the injured employee or his personal 
representative shall bring such action “then 
the employer or insurance carrier paying 
such compensation shall be subrogated 
only to the extent of either one-half (14) 
of the gross amount paid at time of bring- 
ing action and the amount eventually to 
be awarded to such employee as compen- 
sation,” etc. The act does not define “com- 
pensation.” In the Butler case, supra, the 
court does refer to the insurer’s right as a 


*Of the firm of Hoffman & Cure; state editor 
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“subrogated” right, the statute does not. 
If it be a “subrogated” right, it would be 
limited to money out of pocket at the most 
under recognized Dag ange of subroga- 
tion law, if, indeed, the statute does not 
limit it to money paid to the injured em- 
ployee. 

The statutes of different states vary. 
Many apply the principle that plaintiff's 
action is by the statute “created” or “as- 
signed.” 

The Arizona statute, Section 1435, Rev- 
ised Codes, requires the employee (or his 
dependents) to elect to take under the 
Workmen’s Compensation Act or pursue 
the third party tort feasor. If he elects to 
take compensation, his cause against the 
tort feasor is by the statute “assigned to 
the state for the benefit of the compensa- 
tion fund, or to the person liable for the 
payment thereof” etc. In Moseley v. Lily 
Ice Cream Co., 300 Pac. 958, the Supreme 
Court of Arizona said: 


“We are of the opinion both on au- 
thority and on a logical interpretation 
of the language of our statute, that, 
under its provisions, when payment 
under the Compensation Act is chosen 
by the injured employee, his rights of 
every nature against the third person 
pass as a matter of law to the state or 
other insurer, and no right of action, 
either direct or indirect, remains in him 
as against such third person.” 


Section 3852 of the California Work- 
men’s Compensation Law authorizes the 
employer or compensation insurer to sue 
in tort. Under Section 3854 of the Cali- 
fornia law, if the employer (or insurer, in- 
cluded in that term under Sec. 3850) pro- 
secutes the action alone, 


“Evidence of any amount which the 
employer has paid or become obilgated 
to pay by reason of the injury or death 
of the employee is admissible, and such 
expenditures or liability shall be con- 














Page 416 


sidered as proximately resulting from 
such injury or death in addition to any 
other items of damage promixately re- 
sulting therefrom. After recouping him- 
self for such special damages, together 
with a reasonable attorney’s fee fixed 
by the court, the employer shall pay any 
excess to the injured employee or other 
person entitled thereto.” (1 Schneider 
Workmens Compensation Statutes, p. 
222). 


In Colorado, the statute provides that if 
the employee or his dependents elect to 
take under the act, “the awarding of com- 
pensation shall operate as and be an as- 
signment of the cause of action against 
such other (third party tort feasor) to the 
Industrial Commission of Colorado . . . or 
insurance carrier liable for the payment 
of such compensation” as the insurer is 
liable for under the act. In the Colorado 
act, the empoyer “must insure his liability 
for the medical, surgical and hospital ex- 
penses or operate under a medical plan. 
(1 Schneider Workmens Compensation 
Statutes, pp. 355, 339). 

In Idaho the employer, if he sues, is “sub- 
rogated” to the employee’s right “to re- 
cover damages.” If he recovers “ in excess 
of the compensation already paid or 
awarded . . . then such excess shall be paid 
to the injured employee less the employer’s 
expenses and costs of action.” (2 Schneider, 
p- 753). 

In Illinois, the employer is authorized 
“in his own name, or in the name of the 
employee, or his personal representative”’ 
to “commence a proceeding” against the 
tort feasor, without limitation upon 
amount of recovery. (2 Schneider, p. 971). 

In Massachusetts, if the employee does 


not sue, the compensation “insurer may | 


enforce, in the name of the employee or 
in its own name and for its own benefit, 
the liability of such other person; and in 
case the insurer recovers a sum greater 
than that paid by it to the employee, four- 
fifths of the excess shall be paid the em- 
ployee.” But the insurer cannot com- 
promise the claim without approval of the 
Industrial Accident Board. (2 Schneider, 
p- 1483). 

In Michigan, the employee must elect to 
take compensation or sue the tort feasor. 
If compensation be paid, “the employer 
may enforce for his benefit or for that of 
the insurance company carrying such risk 
or the commissioner of insurance, as the 
case may be, the liability of such other 
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person.” (2 Schneider, p. 1607). The 
Supreme Court of Michigan holds under 
this statute that the employer’s right to 
indemnity from a third party tort feasor 
arises exclusively from. the right to sub- 
rogation. Bay State Milling Co. for use and 
benefit of Hartford Acc.’& Ind. Co. v. Izak, 
17 N.W. 2d 769. It will be noted that the 
Michigan statute makes no provision for 
any overplus and, of course, the insurance 
carrier may not profit above cash out of 
hand. 

In New York, the injured employee need 
not elect but may take compensation and 
sue the third party tort feasor, provided 
he sues the tort feasor within six (6) 
months after award of compensation. If 
he does not sue within the time limited, 
“such failure shall operate as an assign- 
ment of the cause of action against such 
other (tort feasor) to the state for the bene- 
fit of the state insurance fund . . . or in- 
surance carrier... If such fund... or 
carrier, as such assignee, recover . . . either 
by judgment, settlement or otherwise, a 
sum in excess of the total amount of com- 
pensation awarded to such injured em- 
ployee or his dependents and the expenses 
for medical treatment paid by it, together 
with the reasonable and necessary expendi- 
ture incurred in effecting such recovery, it 
shall forthwith pay to such injured em- 
ployee or his dependents, as the case may 
be, two-thirds of such excess.” 

Reinhart v. Gerosa Crane Service Co., 
31 N.Y.S. 2d 162, and City of New York v. 
Stecrs & Menke, 4 N.Y.S. 2d 292, affirmed 
4 N.Y.S. 2d 992, hold that when the em- 
ployee elects to take compensation and 
an award is paid, his cause of action again- 
st a third party tort feasor “is automati- 
cally assigned” under provision of the 
statute. And in City of New York v. Steers 
& Menke, the court holds that this assign- 
ment of the cause of action against the tort 
feasor is a concern of only the employee 
and employer, and is perfected upon mak- 
ing of claim by the employee and payment 
of an award. 

Johanson v. Cudahy Packing Co. (Utah) 
152 P. 2d 98, is the leading, hardest rea- 
soned, of the cases. It was before the 
court twice. In the first opinion, Justice 
Wolfe said, 115 P. 2d 796: 


“By Sec. 42-1-58, R.S.U. 1933, where 
dependents of the deceased elect to claim 
compensation, the employer or insurance 
carrier which paid the compensation 
is subrogated to the rights of such em- 
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ployee or his dependents to recover again- 
st the third person. ‘This, in effect, is a 
statutory assignment of a cause of action, 
ex delicto, from the dependents to the 
company which paid the compensation. 
Having thus been made assignable by 
statute, it may be re-assigned by the in- 
surance carrier to the dependents.” 


Justice Larson, in that case, expressed a 
dissenting opinion that when the injured 
employee receives compensation from an 
insurance carrier and elects not to sue the 
carrier, the right to sue the third party tort 
feasor “is by statute vested solely in the 
one who pays the compensation” (115 P. 
2d, 797), and that it “is not the same 
cause of action” the injured employee or 
his dependents had. ‘Turning to the final 
decision in that rare, Johanson v. Cudahy 
Packing Co., 152 P. 2d 98, Justice Wolfe, 
now chief justice, took the view that the 
comparable Utah Workmen’s Compensa- 
tion Statute, Sec. 42-1-58, R.S.U. 1935, 
limited the insurer to the amount of cash 
he was out because, by its terms, the statute 
(set out, 152 P. 2d, 110) uses the words 
“shall be subrogated.” The statute reads: 


“The statute, Section 42-1-58, R.S.U. 
1933, reads: ‘When any injury for which 
compensation is payable under this title 
shall have been caused by the wrongful 
act of a third person, the injured em- 
ployee, or in case of death his depend- 
ents, may at their option claim com- 
pensation under this title or have their 
action for damages against such third 
person; and, if compensation is claimed 
and awarded, the employer or insurance 
carrier having paid the compensation 
shall be subrogated to the rights of such 
employee or his dependents to recover 
against such third person; provided, if 
such recovery shall be in excess of the 
amount of the compensation awarded 
and paid, then such excess, less the rea- 
sonable expenses of the action, shall be 
paid to the employee or his dependents 

>» 


At page 111, the chief justice says, of 
his opinion that the insurance carrier can 
recover only the amount of cash he is out: 


“The election of the plaintiffs to take 
compensation did not give the insurance 
carrier liable for compensation any in- 
terest in the cause of action. It ob- 
tained an interest in the cause only by 
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making payments on the award. By pay- 
ment it was subrogated to the rights to 
the extent of the payment made.’ 


‘“* * The insurance carrier liable for 
the award would become intrested in the 
suit upon the making of its first pay- 
ment. From then on the question of 
the distribution of any money that might 
be recovered is no concern of the negli- 
gent third party. So long as the judg- 
ment entered in the suit against him 
(the third party) is binding both on the 
insurance carrier and on the dependents 
he cannot complain. Such protection 
can be gained by the requirement that 
the insurance carrier and the depen- 
dents all be made parties. 

“After all we must not lose sight of 
the fact that the statute was not enacted 
to form a shield for a négligent third 
person. The one and only interest of 
said third party is that the suit be 
brought in the names of those interested 
in it so that he will not later be made 
to defend a second suit for the same 
wrong. ‘That protection is insured here 
by the fact that the defendant, by mak- 
ing timely objection, could have had 
the insurance carrier made a party.” 


The distinction between the decision of 
the Utah Supreme Court and the Montana 
law lies in the difference in the statutes. 
The Utah statute “subrogates” the carrier 
to the rights of the employee. By the use 
of the term “subrogate,” Chief Justice 
Wolfe fixes a limitation on the carrier only 
to the extent that it has been required to 
pay compensation. As Justice Larson 
points out: “That is not what the words 
of the statute quoted hereinbefore say,” 
(152 P. 2d, 111). 

The Montana statute has resolved the 
debate between Chief Justice Wolfe and 
Justice Larson in our favor because Section 
92-204 uses this language, where the in- 
jured employee does not bring the action 
against the tort feasor within six (6) 
months after the injury, 


“The employer or insurance carrier 
who pays such compensation may there- 
after bring such action. Any overplus 
must be turned back to the employee or 
his dependents.” 


Under the Montana statute, the carricr’s 
action is not made subject to the law of 
subrogation.- It would seem that it makes 
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no difference whether the court construes 
the statute of Montana as “assigning” the 
employee’s cause of action to the carrier 
or as creating in the carrier a cause of 
action. The statute gives the employee 
one cause of action, to-wit: for workmen’s 
compensation. At the same time, it pres- 
erves his cause against the tort feasor simul- 
taneously for a period of six (6) months 
after the injury but, if he shall fail to bring 
the action against the tort feasor within 
the six months period, the action there- 
after passes to the insurance carrier who 
has paid under the act: (Compare Moseley 
v. Lily Ice Cream Co., Ariz., 300 Pac. 958) . 
The Montana statute does not come within 
the classification of these cases into three 
classes. 


As Justice Larson observes, 152 P. 2d, 
110, the solution is not aided by summon- 
ing the provisions of the Code of Civil 
Procedure relative to bringing an action 
in the name of the real party in interest 
or of permitting the joinder of all persons 
having an interest in the subject matter or 
relief demanded. He says: 


“The problem before us is to divine 
the intention of the legislature. I think 
its solution is not aided by summoning 
to our aid the provision of the Code of 
Civil Procedure relative to the bringing 
of an action in the name of the real party 
in interest or that permitting the joinder 
as parties plaintiff of all persons hav- 
ing an interest in the subject of the ac- 
tion and in obtaining the relief de- 
manded (Sec. 104-3-12, U.C.A. 1943). 
We must first determine whether the 
plaintiff here is, after his election to 
take compensation, a real party in in- 
terest, or one having an interest in the 
subject of the action and in obtaining 
the relief demanded. 
the prevailing opinion takes a different 
view of the matter. I but eliminate 
other provisions of the Code in approach- 
ing the problem of discovering the legis- 
lative intent.” 


The workmen’s compensation acts are 
departures in the field of law and set up 
new rights and procedures. Some statutes 
give to the carrier, either by statutory or 
operation of the statute, the right to en- 
force full liability on the part of the tort 
feasor. Some of the statutes expressly ex- 
clude the employee though providing that 
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he receive any overplus.' A few of the 
cases (and statutes) limit the carrier’s re- 
covery to amount of cash out of hand by 
holding that the basis of recovery is de- 
termined by principles controlling in 
common law subrogation, where the stat- 
ute uses the word “subrogate” or “subrog- 
ated to”, in grant of the right to sue to the 
carrier. Probably no complaint should be 
lodged against the court (as Justice Larson 
lodged against Chief Justice Wolfe) when 
the opinion of the court is based on the 
words “shall be subrogated to.” 


No court has the right to read into the 
clause of the statute conferring on the 
carrier the right to sue that this is a “sub- 
rogated right,” and follow this by strict 
application of the limitation on that right 
at common law to money actually paid 
out by the carrier, especially where the 
employee gets the overplus. : 


State v. Starr (Wash.), 52 P. 2d 897, dis- 
closes that the injured employee must 
elect. If he takes compensation, he must 
assign his cause of action to “the state for 
the benefit of the accident fund.” Of 
course, the court limited recovery to the 
amount the fund paid. Here, the statute 
made no provision for the overplus, as 
Section 92-204 of the Montana Code does. 


In conclusion, it is unfortunate that the 
Montana legislature refers to the employer's 
or insurer’s right as a “subrogated” right 
to a part of the proceeds recovered against 
the third party tort feasor in an action 
brought by the injured workmen or his 
personal representative within the six 
(6) months period. The statute, by its 
express terms, spells out exactly the part 
that shall go to the compensation carrier. 
No reason can be given for characterizing 
it as a subrogated right. Buried toward 
the end of this lengthy statute, the em- 
ployer or insurance carrier is, on the cause 
brought by the employee or his personal 
representative, awarded one-half (14) of 
the amount paid such employee “as com- 
pensation.” Hospital and medical pay- 
ments are up in the air, but, of course, 
come down and are included if principles 
of subrogation are applied. But, at the 
expiration of the six (6) month period, 
we find no such limitation in the action 


*Editor’s Note: In a recent Ohio case, the supreme 
court refused to follow Sec. 29 (6) of the New 
York Workmen’s Compensation Law, where a death 
occurred in Ohio arising out of New York 
employment. See Ellis v. Garwood, 168 Ohio St. 
241, 152 N.E. 2d 100; cf. Gee v. Horvath, 169 
Ohio St. 14, _.......N.E. 2d . » 
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brought by the employer or insurance 
carrier. The whole cause of action against 
the tort feasor seems to pass to either of 
them and the courts look with no tender- 
ness to objections by the wrong-doer. Join- 
ing the injured wrokman as a party plain- 
tiff (or defendant) is not required under 
the Workmen’s Compensation Act of Mon- 
tana enacted in 1915, special in its nature. 
Section 93-2801 R.C. requiring prosecution 
by the real party in interest was enacted 
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in 1895, is general in its application, and 
gives way to the special statute. Further- 
more, an assignee for collection may sue 
in Montana under our statute (Sec. 93-2801 
R. C; Rae v. Cameron, 112 Mont. 159, 114 
P. 2d 1060, holding the assignee of claims 
for collection may sue in his own name) . 
Sec. 92-204 R.C. either creates this action, 
unknown to the common law or assigns 
it by operation of the statute, to the em- 
ployer or insurance carrier. 
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Fallacies of a Compensation Plan for 
Automobile Accident Litigation* 


Donacp W. KRAMER** 


Binghamton, New York 


HIS SUBJECT should be approached 
with humility because it involves a 
matter in which basic human rights of the 
free American citizens are vitally con- 
cerned. I believe that a great competition 
both in the field of ideas and in the field 
of action between present day concepts of 
common law liability, for personal injury 
and death, and notions of limited liability 
imposed without regard to fault is inevit- 
able. ‘Those who believe in the essential 
humanity and vitality of the common 
law are bound to enter that competition 
lest it be lost by the default of its friends. 
The basis for this competition is being 
laid now in the state of New York. It will 
follow from recent developments in the 
field of automobile liability insurance. 
Compulsory automobile insurance was re- 
quired because influential students of our 
society became convinced that financially 
irresponsible motorists were preventing re- 
covery for personal injuries in a_ large 
number of accident cases. Although bet- 
ween 90 and 100 per cent of all the vehicles 
registered in the state were insured against 
liability, the misfortunes of the remaining 
10 per cent were sufficient to create heavy 
and eventually irresistible pressure for the 
requirement of insurance from everyone. 
In fact, we now have a motor vehicle acci- 
dent indemnification corporation establish- 
ed by law, the function of which is to 
provide insurance against personal injury 
in those cases in which even the compul- 
sory insurance law would not provide a 
remedy. The loopholes appear to have been 
closed. 


At first glance it would seem that these 
remedies so recently provided should be 
adequate to take care of the injured and 
should put to rest for all time the demand 
for a system of compensation without fault 
for automobile accidents and the claim that 
a compensation law would be more hu- 
mane, more just, and more effective. How- 


*Delivered at the meeting of the Insurance Sec- 
tion of the New York State Bar Association, May 
2, 1959. 

**Of the firm of Kramer, Wales & Robinson. 


ever, the straws in the wind indicate quite 
otherwise. Since the advent of compulsory 
insurance, the automobile liability in- 
surance companies have sustained substan- 
tial losses over and above their premiums. 
The public has recently been confronted 
with the first rate increase under compul- 
sory insurance averaging some 18.4% 
throughout the state. This increase does 
not represent fully the impact of additional 
losses during the past two years. The in- 
surance company reaction is to seek a way 
out through increased rates or changes in 
the system which would permit them to 
restrict losses and stay solvent within au- 
thorized rates. The public reaction to its 
increased rates under a compulsory system 
is to look to the government to relieve them 
of increases in automobile liability in- 
surance rates just as they look to the gov- 
ernment to reduce or minimize the tax bur- 
den which they carry to support the gov- 
ernment. There is editorial complaint 
in the papers in New York City and else- 
where concerning the increase in rates and 
the cost of liability insurance. Such in- 
creases are referred to as if they were an 
integral part of increased taxes levied by 
the government. The statement is made 
that the motorist may be driven off the 
road by the high cost of automobile lia- 
bility insurance. 

Legislation introduced at the last session 
of the legislature, which failed to pass, is 
indicative of thinking in this field. A law 
was proposed which would have prohibited 
the cancellation of a liability insurance 
policy until a panel in the insurance de- 
partment had, after a hearing, authorized 
a cancellation of the policy. Another bill 
was introduced to require the assigned risk 
pool to write limits of insurance as high 
as 25 and 50 thousand dollars for bodily 
injury. A third bill was directed at one 
company on the theory that such company 
had not paid out a sufficient amount in 
claims fast enough to satisfy the public 
conscience. 


All these facts indicate the explosive 
nature of the subject with which we are 
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dealing. They make it inevitable that well- 
meaning persons will propose a drastic 
change in the system of administerting the 
law of negligence, and of administering lia- 
bility insurance. Our task as lawyers or 
as insurance men is to see that these forces 
are contained within bounds consistent 
with the ultimate highest welfare of our 
state, and that they are directed in the 
path of increased humaneness consistent 
with the maintenance of individual rights 
and individual dignity in the free society 
of which we are so proud. 

There is nothing novel at this time about 
a proposal for a system of compensation 
without regard to fault for the victims of 
automobile accidents. It was advocated 
for injuries to passengers and other persons 
in connection with the operation of rail- 
roads and buses soon after the adoption of 
the workmen’s compensation law. The 
system itself with respect to all automobile 
accident injuries was outlined and _ sug- 
gested as long ago as 1932. It has been 
under discussion to a greater or lesser ex- 
tent since that date. Let me summarize 
briefly the operation of the present method 
of compensating automobile accident vic- 
tims so that a comparison may be made 
afterwards with a compensation plan. 

Present tort law with reference to negli- 
gent injuries is the outgrowth of hundreds 
of years of judicial and legislative devel- 
opment in the best tradition of the common 
law. This system basically provides that 
one injured through the negligence of an- 
other without fault on his own part is en- 
titled to be compensated by the negligent 
person for the injury and damage which 
has been sustained whatever it may be. In 
the beginning courts and legislatures 
tended to restrict the orbit of liability for 
negligence within rather narrow bounds. 
With the growth of social conscience and 
an increased sense of individual responsi- 
bility and dignity the common law began 
to expand the orbit of liability. The 
development of casualty insurance which 
enabled an actor to protect his own re- 
sources against the risk of ruinous judg- 
ments, encouraged this tendency. The 
law now tends increasingly to impose strict 
accountability upon one causing injury 
for the rightness and the carefulness of his 
acts. At the same time through modifica- 
tions of the doctrine of contributory negli- 
gence, it tends to permit recovery by those 
who have not contributed substantially to 
their own injury by their own heedlessness. 
With rare exceptions, this is not a rigid 
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statutory system. It is an evolving, grow- 
ing legal policy in the best traditions of 
the common law. 

Damages, when recoverable, are not 
bound by any pre-ordanied schedule, but 
are measured by the amount yequired 
reasonably and adequately to make rest- 
itution for all the damages sustained as 
determined, in the last analysis by the col- 
lective conscience of the community 
through the medium of a jury. The loss 
is an individual loss and the measurement 
of damage is an individual measurement. 
In this field of law, as in others, today 
the goal to be achieved is full reparation to 
the one who has been wronged. 

This is a system which recognizes the 
dignity of the individual and the right of 
the individual based upon what the parti- 
cular injury has done to him and to his 
family and his dependents. 

Opposed is the system of liability with- 
out fault based upon fixed schedules of 
compensation. Under this system every 
person who sustained injury would be paid 
a fixed schedule of compensation. The 
heedless, callous person causing injury 
would be paid on the identical formula 
as the innocent victim. The means for 
the payment of the careless party would be 
a fund created by the victims of his care- 
lessness and others who were fortunately 
not subjected to injury. On the same the- 
ory, if applied in the criminal law, the 
armed robber and his victim, the bank 
teller, should divide the punishment for 
the crime. 

The advocates of such a plan describe 
this result as being praiseworthy in terms 
of certainty of payment. The certainty 
is that the wrongdoer will be compensated 
better than he is now, and the innocent 
victim will be compensated no more than 
the wrongdoer and certainly less than he 
deserves. ‘To achieve this certainty the 
plan would put all injured persons in the 
same general category and compensate all 
within very narrow limits at the same 
rate and degree. It is fair to assume that 
such a system would base its compensa- 
tion upon the schedule now in effect in 
workmen’s compensation in which the max- 
imum compensation payable is $45.00 a 
week. This in turn is the basis for the 
scheduled losses for whole or partial loss 
of a leg or arm, eye or other part of the 
body. A careless driver and his innocent 
passenger, each of whom suffered the loss 
of an arm, would receive the exact same 
amount. Moreover, even though the driver 
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who had been careless was employed as a 
watchman at $70.00 a week and could con- 
tinue his employment after his healing per- 
iod, and the innocent passenger was a 
skilled watchmaker or toolmaker earning 
$150.00 a week, whose gainful employment 
in that capacity would be terminated per- 
manently, each would receive the same 
schedule of compensation. Examples of this 
type can be multiplied. Certainty has no 
such glamour as to make results of this 
kind palatable to one’s sense of justice. 
Not even the most eager advocates of 
a compensation plan have claimed that 
such a system would result in payment of 
amounts approximating those which are 
paid under the present system when the 
right to be paid is established. In one of 
the early articles on the subject, is was 
indicated that the injured person should 
expect to surrender half of his right to re- 
cover in return for the certainty of com- 
pensation. It should be obvious that the 
cost of a compensation system which would 
provide just and adquate awards by 
common law standards for all the injured 
would put an early end to traffic on the 
highways and to the automobile industry. 
One other advantage cited for the com- 
pensation system is that of promptness in 
ayment and disposition. Here the theory 
it that since liability is fixed and adminis- 
tration is by an administrative board, pay- 
ments will be quick and simple. Un- 
doubtedly, this would be true in a very 
large number of cases in which there was 
no contest about disability, no contest 
about earnings; where the accident and 
injuries were apparent and not seriously 
disabling. However, the great majority of 
claims arising under the present system are 
settled directly between the insurance 


carrier and the injured person, or the in- © 


surance carrier and a lawyer for the injured 
person without litigation. Just as expected 
under a compensation system, the slight in- 
juries, with readily ascertainable disability, 
are quickly settled. A 1932 study made of 
the results of automobile accidents indi- 
cated that where there was liability insur- 
ance, small claims tended to be settled 
promptly and adequately and in fact some- 
times more than adequately. Every one fam- 
iliar with the insurance business knows 
that the proportion of settlements is much 
greater today. Consequently, there is no 
real gain in these cases from a compensa- 
tion plan. 

The complaint in 1932 was that the 
severe cases, in which large recoveries 
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should be expected if any were to be made, 
were delayed until the economic distress 
of the injured deprived him of bargaining 
power and then were settled for little. Since 
1932, many things have happened in the 
insurance field and in our society generally 
which have tended to make this complaint 
less valid than it was at that time. For 
example, employees in almost all industries 
now are protected by disability benefits 
when they have non-work related accidents. 
Consequently, in a great number of the 
automobile cases those injured receive dis- 
ability benefits roughly equivalent to work- 
men’s compensation. Also, the great ma- 
jority of liability insurance policies written 
today contain a medical reimbursement 
clause under which substantial medical ex- 
penses are payable to the insured and to 
those riding in his vehicle in the event of 
injury. As a result of improved employ- 
ment conditions, many employers carry 
health and accident insurance on behalf 
of their employees. Blue Cross, Blue 
Shield and other forms of accident and 
health insurance are common. Consquent- 
ly, the hardship imposed upon the injured 
in the great majority of cases is modified 
by the existence of various schemes of vo- 
luntary and social insurance. The injured 
party is no longer at the mercy of the lia- 
bility insurance carrier or the person res- 
ponsible for injury. Negotiations for settle- 
ment proceed in this day on a much more 
even basis than was possible 25 and 30 
years ago. 

In fact, it is conceivable that under a 
compensation plan some benefits now re- 
ceivable would not be available to the in- 
jured person. For example, under medical 
reimbursement, an injured person is en- 
titled to that as a form of accident in- 
surance and also entitled to the recovery 
of his medical expense in his claim against 
a negligent person. This would certainly 
be abolished under a compensation plan. 
Other instances would undoubtedly follow 
as the full scope and cost of this plan be- 
came apparent. 

Moreover, the promptness of payment in 
many severe cases may be largely illusory. 
Only the naive would expect that medical 
questions will cease to arise because a com- 
pensation system has been adopted. The 
problem of lingering disability from back 
and neck injuries, the relation of many 
forms of disease to trauma, disabilities 
following head injuries, the conversion re- 
action and psychosis due to trauma will 
not be exorcised by such a system. They 
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will remain to plague the commissions and 
the courts. One can readily predict the 
final disposition of difficult cases being 
delayed more than the two to four years 
required to dispose of cases in the courts. 
And the end is not yet. Just as in work- 
men’s compensation, these cases will be 
subject to re-opening on re-occurrence of 
symptoms or disability. They will be kick- 
ing around for years. What a lot of fun it 
will be to have several workmen’s compen- 
sation carriers, two or three special funds 
and the carriers for two or more motorists 
contending in 1969 which one of a series 
of industrial, automobile or home accidents 
really caused a ruptured disc which first 
became symptomatic in 1967 after traumas 
in 1961, 1963, 1965 and 1966? Why the 
system is simplicity itself. 

It has been said a compensation system 
would result in savings to the insurance 
companies of cost of investigation and 
settlement which would more than over- 
come the additional costs they might incur 
in paying compensation to those who under 
our present system would be entitled to 
nothing. It sounds good. Let us examine 
it in the light of common sense. Under 
the present system the insurance company 
can command and require the cooperation 
of its insured. The insured feeling a per- 
sonal responsibility in connection with an 
accident usually wants to cooperate with 
his insurance company. ‘Thus, investiga- 
tion is made comparatively easy, reports 
are usually prompt, and assistance is given. 

Imagine now for a moment the case in 
which the insured is the father of six who, 
while passengers in his car, have been 
seriously injured. ‘The insurance company 
is to pay them all according to the dura- 
tion of their disability, the amount of their 
medical expense, and the days of inactivity 
which are required. The insurance com- 
pany will be able to command no coopera- 
tion, no assistance, and the interest of all 
the injured will be in opposition to the in- 
surance company. If grossly inflated 
claims are to be avoided, full, prompt in- 
vestigation as to accident and injury will 
be required. The cost of investigation 
in my judgment will not only equal but 
will substantially exceed costs now incurred 
by the company in investigation and settle- 
ment of their claims. Any lawyer or in- 
surance claims man who has watched the 
progress of workmen’s compensation claims 
over the years would readily understand 
what I am talking about. Anybody who 
has followed the development of the un- 
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employment insurance law and the im- 
positions which have been perpetrated 
upon the unemployment insurance fund 
by large numbers of claimants will doubt 
that the administration of a compensation 
plan for automobile accident cases would 
be anything other than a huge grab bag 
from which the honest and the innocent 
would receive a mere pittance, while the 
fraud and the wrongdoer would receive 
excessive amounts. 

We have to bear in mind that the factors 
applicable in workmen’s compensation do 
not apply to the same extent to the multi- 
tude of unrelated injuries associated with 
automobile accidents. In the first place, 
the injured employee usually wants to con- 
tinue in the employment of: his employer. 
This puts certain restrictions on his act- 
ivities in connection with the making and 
persistance of his claim. The employer 
is able to provide information regarding 
his employee, both his past record and his 
past physical condition and often times 
with respect to his activities after injury. 
The intimacy of this relationship makes 
investigation relatively easy and fraud and 
deceit relatively difficult. No such re- 
straints can be expected to exist under a 
compensation system for automobile cases. 

The compensation plan is offered to the 
public as one which will eliminate the fees 
of lawyers. As lawyers we cannot be ex- 
pected to look kindly on such a condition. 
However, the promoters of this scheme 
should realize that where there are disputes, 
there are lawyers. Any system which pro- 
poses to make commission cases of the hun- 
dreds of thousands of personal injury 
claims that arise every year is not going 
to be lawyerless. If questions of negligence 
and contributory negligence are not to be 
litigated, then the litigation will turn on 
the question of accident, the question of 
causal relation, the question of the ex- 
istence and duration of disability. Lawyers 
will appear before a commission with a 
whole calendar of cases for a day. Insurance 
company counsel will not be busy in one 
case in 90 as the situation now is but in 
99 cases out of a hundred. Individual 
fees may not be so large but frequency and 
volume will bid fair to make up for the 
loss. Of course, fees will be fixed by law 
for the lawyers. The fees of doctors will 
unquestionably be fixed in automobile 
compensation cases as they now are in 
workmen’s compensation cases. The 
doctor will file a report, he will attend 
patients, he will appear at whatever com- 
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missioner’s hearing this new system creates, 
and he will receive for his labors and for 
his appearance such an amount as the 
commission, entrusted with preserving the 
funds from which payment is to be made, 
sees fit to allow him. The medical profes- 
sion which has so strenuously resisted soc- 
ialized medicine has a real stake in this 
proposal. 

Enough has been said to indicate that 
the workmen’s compensation plan for auto- 
mobile cases is not a practical, equitable or 
fair solution to the problems arising from 
accidents due to the use of automobiles. 
However, more is involved here than mere 
practicality. We are a nation of free 
people and, because we have that freedom, 
we tolerate and recognize diversity in in- 
dividuals, diversity of opinions and free- 
dom of action. Such freedom can only 
exist as long as the principle of individual 
responsibility for action is recognized, to- 
gether with the principle of individual 
right. The proposal for compensation in 
automobile cases is destructive of these 
principles to an intolerable extent. 

With one stroke it would abolish the 
moral and legal responsibility of the in- 
dividual who carelessly and negligently in- 
flicts personal injury on another. Even 
worse, it would make such a person the 
beneficiary of his own carelessness and his 
own disregard for his fellow man. 

On the other hand, it would place the 
large and diverse group of citizens, who 
had sustained injury through no fault of 
their own, in one amorphous mass, distin- 
guishable only by number, and dole out to 
each a statistical remedy, theoretical in 
nature and having at best a puny relation 
to the injury which each has sustained. 
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In other fields of law, we are not sat- 
isfied to relegate those whose rights have 
been violated to some partial, statistically 
—determined remedy. Battles between cor- 
porations are fought out, and full repara- 
tion made to the wronged corporation. In 
the law of contracts, full reparation is the 
law; the landlord or tenant may look to 
the law to enforce his lease according to 
its term; a lender is not given a statistical 
answer when he seeks to collect the amount 
of his loan and interest; the holder of a 
mortgage in default is not turned away 
from the court because a certain number 
of mortgages annually go into default. 
Are any rights, which the law protects, 
more vital to the dignity and to the worth 
of the individual citizen than his right to 
freedom from bodily harm inflicted negli- 
gently by another? By what strange pro- 
cess are we driven to destroy the first of 
all the rights of human beings, the right 
to the essential integrity of their own per- 
sons: 

It is not possible for me to close this 
speech without saying to you frankly that 
all is not perfect in the administration of 
negligence law. Whether we are practicing 
attorneys or whether we are attorneys em- 
ployed by insurance companies, we have a 
deep responsibility to our profession and 
to the courts. Mere contention against an 
alternative system will not benefit us unless 
we bend every effort to keep our own prac- 
tices consistent with the highest ideal of 
justice and humanity for those who have 
been injured. If the system which I have 
here defended fails, and the freedom which 
is an essential of it is lost, that result will 
have occurred because lawyers failed in 
this day and time to measure up to the 
great traditions of their profession. 
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OF LAW AND MEDICINE 


Medicolegal subjects, the doctor-lawyer relationship, medi- 
cal evidence, expert medical testimony, medical malpractice and 
its trends, and similar topics, will be presented in this depart- 
ment. The Journal will be pleased to have its readers submit 
articles of this type, either written by them or which may come 


to their attention. 


Current Observations on Medical Malpractice* 
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New York, 


HE COURT of Appeals of the State 
of New York in the case of Bing v. 
Thunig, 2 N. Y. 2d 656, 143 N. E. 2d 
%, (1957), removed the immunity of all 
hospitals, whether charitable or for pro- 
lit, which for years had enabled institu- 
tions to successfully defend cases based 
upon the professional negligence of em- 
ployed doctors, nurses and orderlies. In 
the Bing case, in preparing the plaintiff 
for an operation, before her surgeon ap- 
peared, nurses employed by the defendant 
hospital negligently failed to remove lin- 
en stained with an inflammable antisep- 
tic. As a result, plaintiff was seriously 
burned during the operation. A judgment 
against the hospital was reversed by the 
appellate division, which ruled that the 
nurses’ acts were “medical” rather than 
“administrative”, and applied the old New 
York rule exempting non-government hos- 
pitals from liability for the negligence 
of their professional employees where 
performing “medical” acts. On the plain- 
tiff’s appeal, the court of appeals reversed 
the lower court and discarded the rule 
immunizing hospitals from the normal 
operation of respondeat superior. Not only 
in New York state but in Ohio, New Jer- 
sey, and in a number of other leading 
jurisdictions the immunity rule has been 
changed. There remain but few jurisdic- 
*From a paper presented at a recent session on 
legal medicine at the New York State Medical So- 
ciety. Mr. Martin requests that this paper be con- 
sidered as the Report of the Malpractice Insurance 
Committee—1959. 
**Of the firm of Martin, Clearwater & Bell; chair- 
man, Malpractice Insurance Committee. 
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tions where a hospital is not responsible 
for professional acts performed by its 
employed personnel. 


Of course, a hospital is even now not 
responsible for acts of negligence of the 
visiting staff who are not employed by 
the hospital. A different rule applies as 
to the visiting staff in institutions wholly 
maintained by the state, the city or other 
municipal subdivisions. Section 50D of 
the General Municipal Law provides that 
the municipality must hold harmless all 
professional staff members who treat 
without charge the patients in the insti- 
tution. As it is quite customary for the 
institution to submit bills in liability, 
compensation and other types of cases for 
the services of the doctors, should it be 
proved that the staff members derive in- 
come from such billing, it is seriously to 
be questioned whether Section 50D of 
the General Municipal Law would hold 
them harmless for their acts of claimed 
professional negligence. It is, therefore, 
sound for all doctors who treat at city 
hospitals to make sure that they are cov- 
ered by malpractice insurance. 

It is, of course, vital for all hospitals 
as well as physicians in view of the pres- 
ent state of the law to carry malpractice 
insurance. This type of insurance has be- 
come very expensive because of the suits 
and claims. By the time this speech is 
delivered there will have appeared in the 
“Saturday Evening Post” a series of articles 
on medical and _ hospital malpractice 
which will claim that the national cost 
of insuring against such suits is in excess 
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of fifty million dollars. “Look” magazine, 
with a national circulation, has recently 
published an article which could be in- 
terpreted as highly critical of hospital 
care of patients. It appears in the Feb- 
ruary 3rd issue and is entitled “A Sear- 
ing Report on Hospitals Suppressed By 
Doctors Who Found it “Too Hot to 
Handle’”. The “New York Post” ran a 
long series of articles entitled “Inside a 
City Hospital”. In one of the chapters of 
this series, under date of March 27, 1959, 
the following appeared, “In hospitals, as 
anywhere, errors of judgment are made. 
On the wards, as anywhere, mistakes are 
committed. And the City faces a steady 
attack from suits charging malpractice.” 
(The hospital department says that it has 
no idea how many such suits it was in- 
volved in last year, but from the way 
“lawsuits” keep cropping up in conver- 
sations of hospital staffs, malpractice 
charges are obviously a serious problem.) 

The article has a discussion of the re- 
port of the California Medical Associa- 
tion which formed part of the substance 
of the “Look” article previously referred 
to. 

My references to the “Saturday Evening 
Post”, “Look” and the “New York Post” 
articles are to call attention to the seri- 
ousness of the problem with which hos- 
pitals and doctors are faced and to try 
to arrive at some idea of what may be 
done to correct the situation. In the 
limited time allowed me, I can make but 
a few suggestions, which are based upon 
the experience of our office in the hand- 
ling of thousands of claims and _ suits 
brought against hospitals and doctors. 
Medicine and surgery have made enor- 
mous strides in the last generation and 
it is rather ironic when one, seeing the 
troubles that face medicine, reads the 
comment of Lord Nathan in an excellent 
book entitled “Medical Negligence” which 
was published in London in 1957. He 
says regarding malpractice cases, “It may 
be some consolation to reflect that a 
Court which exacts a high degree of 
skill and care from a particular defen- 
dant is in effect paying tribute to high 
standards maintained by the medical pro- 
fession as a whole.” As the “Saturday 
Evening Post” article says, “One of the 
most important findings of the California 
study, was that a patient is more likely 
to sue on the basis of a psychological re- 
action than of quality of treatment or 
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errors in medical judgment.” Often the 
patient exhibited a strained emotional 
attitude. “I would not have sued”, a pa- 
tient would insist, “if I had been treated 
like a human being”. The “Saturday 
Evening Post” quotes a Chicago surgeon 
as stating, “When I have told my patients 
that I made a mistake, they don’t even 
get angry. They actually seem to feel 
sorry for me.” 

I can illustrate the above clearly by 
two contrasting fact situations that were 
presented to me within a period of a 
week several years ago. One doctor called 
me to say that he had been sued for 
leaving a needle in a patient. The law 
of the state of New York is clear that 
the mere breaking of a needle in a pa- 
tient, while calling for explanation from 
the doctor, is not negligence per se for 
it has been testified to frequently that a 
needle may break with the best of care 
and skill (Benson v. Dean, 232 N.Y. 
52). However, there is the duty of a sur- 
geon who breaks off a needle to tell the 
patient or a relative of the foreign body 
which is in the patient. 

The doctor who called me said that 
he had broken off a needle and had 
elected to wait a week or so before he 
told either his patient or her husband 
about it, as they were both very ner- 
vous and as he did not feel the needle 
was doing any harm. Unfortunately, the 
day following the operation, the patient’s 
husband received an anonymous letter 
stating, “Don’t be fooled by Dr. 
he broke off a needle in your wife. If 
you do not believe this letter have an 
X-ray taken of your wife.” The husband 
was very irate and took the patient away 
from the doctor, went to a nearby city 
and arranged to have the needle removed. 
The failure of the doctor to make a full 
and frank disclosure seriously embarrass- 
ed his position in this matter. Several 
days later, an upstate doctor called me 
and announced that a patient had come 
into the hospital that morning upon 
whom he had done a very serious opera- 
tion a month before. He found to his 
horror, when he X-rayed the patient, who 
had an intestinal obstruction, that two 
hemostats had been left in the course 
of the first operation. I proceeded to 
tell him that he should tell the patient 
before re-operating, but he told me that 
the nature of the patient’s condition was 
such that he had already operated on him 
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and removed the hemostats and correct- 
ed the obstruction and the patient seemed 
to be doing well. I told him he still 
must tell the patient. Within a month, 
he sent me a release stating “$1.00 and 
release of hospital bills” as the consid- 
eration and stating in the handwriting of 
the patient that the doctor had told him 
that a mistake in the first operation had 
made the second operation necessary, but 
that he did not want to know the details 
of the mistake, the doctor had taken 
care of the mistake and had underwrit- 
ten the hospital bills and that he, the pa- 
tient, willingly signed the release. No 
more was heard of the matter. 

Since the hospital is now responsible 
for professional acts of its paid staff it 
therefore behooves both the operating sur- 
geon and the hospital to see that if any- 
thing untoward happens, the patient or his 
relatives are fully informed of any compli- 
cations which have arisen. Prompt dis- 
closure of mistakes made in the care of 
the patient will promote good will and 
understanding, even if compensation must 
be made for the mistake. 

This was borne home to me forcefully 
several years ago when an officer of a 
life insurance company called me up to 
state that he wished me to inform a sur- 
geon, who had operated upon a patient, 
that the company would wait 48 hours 
to give the surgeon a chance to explain 
to the family that a patient, who had 
been operated upon two weeks before, had 
died because of a mistake in transfusing 
him with the wrong type of blood. The 
widow of the deceased had no notion of 
the fact that her husband had died be- 
cause he received the wrong type of 


blood. She had four children. She was. 


seeking to collect from the insurance 
a $50,000 policy. There was a double in- 
demnity clause which would give her 
$100,000, if it could be shown that her 
husband had died from an accidental 
death. 


The company had sought an inspection 
of the hospital record because it suspect- 
ed that, in an application signed two 
years before his death for the insurance, 
the patient had deceived it as to the then 
condition of his health. The company of- 
ficial informed me that not only was it 
clear that he had not deceived the com- 
pany, for there were no signs of the con- 
dition existing two years before his death, 
but that they were convinced that they 
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owed the double indemnity amount as 
well. 

I told the surgeon and, rather reluc- 
tantly, he called the widow in and told 
her all the circumstances. She was very 
fond of him and he had been the family 
doctor for many years. If he had made 
a full disclosure while the husband was 
in the hospital, he himself would not 
have been responsible because he did not 
handle the blood in any way. It was 
handled by a paid employee of the hos- 
pital and at that time the hospital would 
not have been responsible for the acts 
of a paid employee. There was just one 
member of the operating staff who had 
something to do with handling the blood 
and it is conceivable that the case might 
have been made out against him. But 
neither the hospital nor the operating 
surgeon would have been responsible had 
they made a full disclosure of the cir- 
cumstances. The only way the yee 
might have been responsible would have 
been if it was found that there was an 
administrative error in the method of 
handling the blood and in not taking all 
safeguards to see that the patient received 
the right type of blood. But, as the re- 
sult of this failure to be frank at the 
time, the operating surgeon found him- 
self involved in a malpractice case along 
with several other members of the op- 
erating room team and the hospital, and 
a settlement in a substantial amount be- 
came necessary. , 

Subsequent to the case just mentioned, 
I was called to the office of a large hos- 
pital in New York City where a very 
tragic mistake in substituting potassium 
iodide for sodium iodide as an additive in 
spinal anesthesia administration had caus- 
ed three deaths. We promptly brought 
in the next of kin of all three people 
and fully and fairly told them exactly 
what happened. Settlements were effect- 
ed in the cases but there was a minimum 
of acrimony and no publicity, and the 
whole matter was disposed of within two 
months. Incidentally, a number of steps 
were taken immediately to correct the 
mistakes which had occurred and to in- 
sure that in the future the method of 
sending the drugs up to the operating 
room would be changed, and all members 
of the staff were warned to look at the 
labels of every vial used for any purpose 
before actual administration of the drug. 


And while I am on the subject of 
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looking at the drugs, another illustration 
of how failure to look at the label on 
the drug can cause harm brings to mind 
the case where an operating room nurse 
handed the doctor alcohol instead of no- 
vacaine, which he injected into the finger 
of the wife of another doctor causing 
loss of the finger. If any professional per- 
son is about to use a solution which is 
not in a labelled container, he should 
take every reasonable precaution to clear- 
ly identify the agent being used, par- 
ticularly when it is used under circum- 
stances where it would not be inconceiv- 
able that it might be mixed with a dif- 
ferent type of solution. 


A surgeon who accidentally traumatizes 
a ureter in the course of a hysterectomy 
is well advised to promptly tell the pa- 
tient or a relative where necessary, that 
there has been an injury to a ureter and 
urological consultation should be sought. 
We have seen a number of these acci- 
dents. Prompt disclosure and skillful af- 
ter-treatment following consultation is of 
the essence. I do not say that such an 
injury cannot happen with the best of 
care and skill, and many such injuries 
rightly do not result in lawsuits. 


Let me make a final observation about 
kindness and decency toward patients as 
greatiy affecting the possibility of mal- 
practice litigation. It is this, that every 
case or claim we see involves some cor- 
rosion of the patient-physician relation- 
ship. It is, therefore, an inevitable con- 
clusion that everything that is done to 
maintain good relations with the patient 
is a type of insurance against trouble. 


We are often called by doctors who 
have run into complications and some- 


times they tell us that they have made a. 


mistake for which some remuneration 
should be made to the patient. But if 
they maintain a friendly relationship with 
the patient, the situation is enormously 
easier to handle. It is only human na- 
ture that, when you let your bad results 
get out of your own care and they go 
to others, some careless remark will lead 
to trouble. We recently read a hospital 
record which said of the care at a hos- 
pital where the patient had previously 
been, “If what the patient says is correct, 
she is entitled to a large sum in damages”. 
What the patient said was absolutely in- 
correct and was conclusively proved to 
be incorrect before a jury but only after 
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a two weeks’ trial which cost a great 
deal of money. 


One other story about conduct towards 
a patient. Some years ago, we tried a 
case involving a charge that a doctor did 
not promptly diagnose a cancer and take 
steps to see that the pdtient was operated 
upon. We believed that, in the course of 
the case, we could conclusively establish 
that the state of the cancer was such that 
no matter what the doctor did, the life 
expectancy would be practically the same. 
From a cold scientific standpoint, I then 
believed and still believe that we were 
entitled to a defendant’s verdict, but the 
personal relations between our client and 
the patient left something to be desired 
and I might say that that was our prin- 
cipal concern in the case. We got a fair 
charge to the jury in the case, from the 
trial judge, we had produced excellent 
expert testimony in support of our doc- 
tor and the jury were out for a very long 
period of time. When they finally re- 
ported, they were 10-2 for the plaintiff 
in a very substantial sum. I asked to 
have the jury polled and I was shocked 
to find that one particular juror, who was 
a substantial business man, had voted 
against me, although I had felt that all 
through the trial he was with us. The 
judge after considering our motions to 
set the verdict aside, finally did so. 


More than a generation went by and, 
after a dinner that I attended several 
weeks ago, I went with the former presi- 
dent of the college that I attended to 
have a little chat before going home. As 
we were sitting in a hotel lobby, there 
came across the lobby a gentleman who 
introduced himself to me. He is now the 
head of a large corporation and he called 
to my attention the fact that he was one 
of the jurors in the case and, as I re- 
membered, he was the juror whose vote 
against me was so surprising. 


He stated that the case had bothered 
him for years, as he was not at all sure 
that on the medicine our doctor was 
not entitled to a verdict. He said that 
when the jury went out, they were 7-5 
in favor of the defendant and that he 
was the one who swung the tide against 
the doctor. He said that the arrogant, un- 
feeling, unsympathetic attitude of the doc- 
tor towards the deceased woman, when 
she was in such trouble, was something 
that he could not tolerate. He felt that 
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the essence of the physician-patient rela- 
tionship was a fair consideration of the 
patient. He said that the surgeon made 
light of the woman's complaints and 
showed a callous disregard of her plight. 

I informed him that he was probably 
better in his business than as a juror, 
because the judge had decided that the 
verdict of the jury was clearly against 
the weight of evidence. It brought home 
in my mind the fact that the greatest 
asset that a doctor can have when he 
appears in court to defend a charge of 
improper practice, is a character and a 
personality that favorably impresses a 
jury. Nothing is more helpful to a doc- 
tor than good records and notes, obvious- 
ly showing careful consideration of the 
problem presented by the patient and in- 
dicating that, even if perhaps a mistake 
were made, sound judgment went into 
determination of the type of treatment 
used. 


No matter what you have heard about 
past malpractice decisions or the way past 
trials went, it is well always to keep in 
mind the words of Lord Nathan in his 
excellent book referred to previously: 


“It is impossible to emphasize too 
strongly that in the last resort the suc- 
cess or failure of every action for neg- 
ligence depends on the particular cir- 
cumstances of the individual case. The 
vital question is always whether the 
defendant exercised reasonable skill 
and care in the circumstances; and the 
circumstances inevitably differ in de- 
tail from case to case. It follows there- 
fore that a study of past decisions in 
medical negligence cases will be unre- 
warding, and indeed misleading, unless 
the limits of its usefulness are care- 
fully borne in mind. The actual de- 
cision in such cases is seldom, if ever, 
of any lasting significance, for the ef- 
fect of the decision is simply that a 
particular defendant in a_ particular 
case either did or did not exercise the 
degree of skill and care which, having 
regard to the circumstances there es- 
tablished in evidence, he ought to have 
exercised. The reader therefore should 
have in mind that the facts of past 
cases and the decisions given in them 
are of value only as indicating in 
what manner the Courts apply the gen- 
eral principles of the law of negligence 
to the facts of particular cases, and as 
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showing the sort of conduct which may 
be capable of amounting to negligence.” 


May I call attention to all those who 
are interested in the trial and prepara- 
tion of a malpractice action to the excel- 
lent speech made by Salvatore J. Capece- 
latro, Sr. presenting the plaintiff's view- 
point which was printed in the March 11, 
1959, issue of the “New York Law Jour- 
nal”. The conclusion of his speech is that: 


“No malpractice suit, whatever it 
may cost a physician, ever hurt the 
medical profession. Rather, it is like 
an invaluable discipline.” 


I would say that is rather cold comfort. 
As an indication of the interest in this 
whole subject, Mr. Capecélatro’s speech 
was one of a number made at a sympo- 
sium on this general subject held at the 
recent meeting of the New York State Bar 
Association in which I participated and 
presented the viewpoint of the defendant. 

I should also like to call attention to 
the fact that, in addition to the Bing v. 
Thunig case which changed the law in- 
sofar as hospitals are concerned, there 
was a recent court of appeals decision 
which not only hurts in the defense of a 
malpractice case, but seems to have a 
serious effect insofar as all negligence 
cases are concerned. That is the decision 
in Ferrara v. Galluchio, et al., 5 N. Y. 2d 
16. Time does not admit of me going 
into all the factual situation in this case, 
but the principle of law which was an- 
nounced may be stated as follows from 
the majority opinion: 


“This case is somewhat novel, of 
course, in that it appears to be the first 
case in which a recovery has been al- 
lowed against the original wrongdoer 
for purely mental sufferings arising 
from information the plaintiff receiv- 
ed from a doctor’ to whom she went 
for treatment of the original injury.” 


The doctor to whom the patient went 
was a friend of the plaintiff's lawyer, to 
whom he sent her for an opinion. The 
doctor told her that she should come 
back every six months to have a dia- 
thermy burn examined and he told her 
that if she did not do so she “might get 
cancer”. A neurologist took the stand and 
testified that when he examined the plain- 
tiff she had a pronounced “canceropho- 
bia”. The jury gave her $10,000 for her 
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burn and $15,000 additional for the men 
tal anguish produced by the canceropho- 
bia. The minority opinion stated that this 
decision would open the door “to count- 
less opportunities for fraudulent unveri- 
fiable claims”. 


A word about the preparation of a 
malpractice case for trial. ‘The case must 
be discussed not only with the defendant 
and his factual witnesses, but a great deal 
of medical research must be done and 
legal research as well. What to the unin- 
itiated eye might seem like a case of lia- 
bility may well not be one as revealed 
by careful study. 


I recall recently that we appeared be- 
fore a Supreme Court judge on a pre- 
trial hearing and told him that the case 
involved injury to the recurrent laryngeal 
nerve during the course of a thyroid op- 
eration. The plaintiff's attorney claimed 
that the plaintiff had been assured that 
no such injury would take place, and 
that the injury did take place and, there- 
fore, she had been misled and that the 
doctor’s operation was negligently _ per- 
formed. The judge was inclined to sym- 
pathize with the view of the plaintiff and 
suggested a rather substantial price in 
settlement. We told him that we did not 
regard this as a case of liability and, 
among the other authorities on which 
we relied, although we did not so state 
at that particular time, was Lord Nathan’s 
book again, and I quote from page 54: 


“In another recent English case (k) 
the patient was seen by a doctor who 
diagnosed a toxic goitre; he discussed 
with the patient the possible alterna- 
tive treatments, namely, an operation 
or medical treatment by drugs, and 
pointed out that the treatment by drugs 
would take a long time. The patient 
chose the operation and in the course 
of it her left recurrent laryngeal nerve 
was injured and the left vocal cord 
paralyzed. The patient brought an ac- 
tion against the doctor and the surgeon 
who performed the operation, alleging 
against the doctor that he negligently 
advised her that there was no risk to 
her voice involved in the operation and 
against the surgeon that he had per- 
formed the operation negligently and 
unskillfully. In the course of the evi- 
dence the doctor denied having told 
the patient that there was no risk to 
her voice, but the surgeon admitted 
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that he had told her just that. Den- 
ning, L. J., in summing up to the 
jury said: 

“‘What should a doctor tell a pa- 
tient? (The surgeon) has admitted that 
on the evening before the operation he 
told (the plaintiff) ‘that there was no 
risk to her voice when he knew that 
there was some slight risk; but that he 
did it for her own good because it was 
of vital importance that she should not 
worry. . . . He told a lie; but he did 
it because in the circumstances it was 
justifiable . . . But the law does not 
condemn the doctor when he only does 
what a wise doctor so placed would do. 
And none of the doctors called as wit- 
nesses have suggested that (the sur- 
geon) was wrong. All agreed that it was 
a matter for his own judgment. If they 
do not condemn him, why should you? 
It is for you to say whether you think 
(the doctor) told her that there was no 
risk whatever, or he may have prevari- 
cated to put her off, as many a good 
doctor would rather than worry her. 
But even if you think that he did tell 
her, is that a cause for censure?’ ” 


We are being plagued today by cases 
brought with relation to the use of many 
of the new drugs that are on the market. 
A word of caution to a doctor who uses 
any of these so-called “miracle drugs”. He 
must not only read the literature that is 
available as to their use before he pre- 
scribes, but he must keep in touch with 
the literature that relates to contraindi- 
cations that have appeared in the period 
of time that the drug has been in use. 
The price that can be paid for casual 
use of these drugs is shown by a recent 
New Jersey decision. 


“The Superior Court of New Jersey 
sustained a verdict of $56,000 against 
a general practitioner. The Court 
found. that the physician had _negli- 
gently treated the plaintiff with myci- 
fradin (neomycin), an antibiotic, and 
that as a result of this negligent treat- 
ment the plaintiff, who was forty-eight 
years old, would be deaf and tormented 
by tinnitus for the rest of his life. The 
defendant admitted he had never used 
the drug before using it on the plain- 
tiff. He insisted that in all substantial 
respects he followed the manufacturer's 
directions. The evidence showed that 
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the plaintiff had indications of ‘intrin- 
sic renal disease’ or ‘impaired renal 
function’. The manufacturer’s brochure 
warned that ‘under such conditions the 
benefits that may be derived . . . should 
be weighed against the possible de- 
velopment of deafness’. The plaintiff's 
expert testified that in such a case the 
drug should be used only in cases of 
extreme urgency. The defendant con- 
ceded at the trial that ‘it was not an 
emergency’. 

“The Supreme Court held that ‘the 
jury had the right to conclude not only 
that the defendant did not know pre- 
cisely what organism was ailing plain- 
tiff, but in addition that he failed to 
exercise reasonable care to find out 
whether the drug would do any good’.” 
Marchese v. Monaco, 145 A. 2d 809 (N. 
J., Nov. 10, 1958.) 


I might say that over the years prac- 
tically every new drug that has come 
into use has, so far as it is claimed to 
have been misused, led to malpractice 
cases. From the days of traumatic cata- 
racts caused by an over enthusiastic use 
of dinitrophenol to reduce _ weight, 
through some of the claimed abuses of 
the antibiotics and steroid preparations, 
there is a constant flow of cases where 
it is claimed that improper or excessive 
medication resulted in severe damage to 
the patient. 

The speech of Mr. Capecelatro, which 
I mentioned previously, gives a clear nar- 
ration of how he prepared a case which 
involved a claim that the physicians and 
the hospital failed to properly take care 
of an RH negative birth wherein the 
child had erythroblastosis. We have had 
a number of these cases and in several of 
them have found that the pediatrician in- 
volved had little or no insurance and 
several of the cases which we have had 
to settle have necessitated the pediatrician 
making a substantial payment from his 
own pocket. I say this to call attention 
of the profession to the fact that no type 
of practice is immune from suit and a 
physician’s assets should be protected by 
adequate insurance. 

Another lesson to be derived from the 
erythroblastosis cases applies to all condi- 
tions which demand rather specialized 
knowledge in their care. Some of the best 
doctors are those men of limited attain- 
ments who have enough humility to real- 
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ize that they are not possessed of spe- 
cialized knowledge in many fields. They 
call for help in time and avoid trouble. 
I remember years ago defending a doctor 
who ran a maternity home where a great 
many births took place and where he 
was very, very busy indeed. But the least 
untoward situation that developed led 
him to immediately call for help. When 
I asked him what experts we could use 
in his case, he gave me three or four of 
the outstanding men in the city and I 
was pleasantly surprised to find that they 
were not only willing to testify for him, 
but would say in his defense that to their 
knowledge, he always called for help 
when it was necessary. It is a failure of 
this calling for consultation that has 
caused trouble for many doctors. When 
a professional man is faced with a compli- 
cation that worries him, that is the time 
to call for help. Very often when help 
arrives, a caution will be issued to wait 
for the best possible time to do a cor- 
rective procedure. When consultation is 
not sought, very often the doctor is so 
anxious to correct the condition that he 
has created, that he will go in too soon 
and will not show the best judgment 
under the circumstances. Sometimes a doc- 
tor will not call on one of his fellow spe- 
cialists in a hospital because they are 
rather jealous of one another, but it is 
amazing how improved the relationship 
between the two men can immediately 
become if one occasionally seeks the opin- 
ion of the other with some indication 
that he needs it, relies on it, and appre- 
ciliates It. 

Many of the counties in New York 
state now have active malpractice com- 
mittees, which review the cases in their 
community and their members carry back 
to their hospital staffs and associates the 
many useful lessons which can be de- 
rived from the clinical material which is 
presented to them. We feel that these 
committees do a great deal of good and 
sometimes learn of situations which can 
be corrected. 


However, let me add, that it is not the 
function of these committees to try to 
discipline a doctor because he has testi- 
fied against another doctor in a malprac- 
tice case. This would be a very unwise 
procedure indeed. The courts are very 
jealous of their prerogatives and protect 
witnesses from any undue pressure which 
is put upon them. I am pleased to say 
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that in the three decades that I have been 
associated with this work, my _ predeces- 
sors and myself have never countenanced 
an attempt to discipline a doctor because 
he has testified for a plaintiff in a mal- 
practice action. It is the experience of 
myself and my associates that, in scores 
of cases we have recently tried, that there 
are always one or more experts testifying 
against us. The myth that testimony can- 
not be had on the plaintiff's behalf in 
these cases is not well founded. There 
may have been alleged repressive prac- 
tices in other states which have led the 
courts of those states to issue some opin- 
ions criticizing the medical profession, 
but I do not believe that it is the experi- 
ence of judges in this state, that any such 
condition exists. 


It is part of our function as counsel 
for the State Medical Society to see that 
the judiciary and the bar of this state 
have respect for the manner in which 
the medical profession reacts to the great 
number of claims that are presented 
against it. It is also, however, an obliga- 
tion of my profession and the bench to 
see that the doctors are fairly treated. 
Many of these malpractice cases are stir- 
red up by other doctors and there has 
been a recent documentation in several 
important appellate decisions in this state 
of the fact that there is a close liaison 
between a certain number of doctors and 
a certain number of negligence lawyers. 
When this close relationship exists, such 
individuals are interested not only in gen- 
eral liability cases but in malpractice 
cases. The plaintiff's negligence lawyers 
of this state are by and large very well 
educated in all matters medical. We have 
seen briefs, which they have prepared in 
some of these malpractice cases, that 
would do credit as textbooks on the 
subject. 

Before closing I wish to call your at- 
tention to and wish to seek your coopera- 
tion in preventing what I think to be an 
injustice in this field of work. The As- 
sociation of the Bar of the City of New 
York by a closely divided vote recently 
supported a proposed amendment to Sec- 
tion 50, Subdivision I of the Civil Prac- 
tice Act which relates to the statute of 
limitations in a malpractice action and 
the proposed change would read as fol- 
lows: 


“The following actions must be com- 
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menced within two years after the cause 
of action has accrued: 


“I. An action to recover damages for 
assault, battery, false imprisonment, 
malicious prosecution or malprac- 
tice. A cause of action for malprac- 
tice is not deemed to have accrued 
until the discovery by the plaintif{ 
or the person under whom he 
claims of the facts constituting the 
malpractice, but in no event may 
such action be commenced more 
than four years after the commis- 
sion of the malpractice.” (The mat- 
ter in italics is new.) 


There is no substantial basis for making 
this change. The documentation of it 
was very weak before the committee. Any 
statute of limitations must occasionally 
inflict an injustice, but the situation 
where the four years after discovery are 
necessary is extremely rare and it is my 
feeling that this field of work, which is 
already overburdened by an_ inordinate 
number of claims and cases, will be made 
even more untenable by this proposed 
change in the law. I have had plaintiff's 
lawyers in this field tell me that they 
are so concerned about the fact that 
this may become an uninsurable situation, 
that they are perfectly happy to leave the 
law the way it is. 

We know of cases where even only a 
year and a half after the events involved, 
a doctor is sued and it is very difficult 
for him to recall what the case is all 
about. It often comes as a complete sur- 
prise to him and is very hard to docu- 
ment at the time. Remember that in the 
ordinary negligence case, such as an auto- 
mobile knock-down case, the people in- 
volved on the defendant’s side know right 
away that there is a potentiality of suit 
and are under an obligation to notify 
their company. Prompt investigation is 
made. One of the great expenses of this 
whole malpractice situation is the amount 
of late reporting that is involved, and 
very often the doctor reports late because 
he hasn’t the faintest idea that he is go- 
ing to be sued in the matter. 


In closing, I quote from the learned 
judgment of Lord Justice Denning in a 
British malpractice suit in 1947, which 
I suggest is a fair guide for all concerned 
with the problem of malpractice: 
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“We should be doing a disservice to 
the community if we imposed liability 
on hospitals and doctors for everything 
that happens to go wrong. Doctors 
would be led to think more of their 
own safety than of the good of their 
patients. Initiative would be stifled and 
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confidence shaken. A proper sense of 
proportion requires us to have regard 
to the conditions in which hospitals 
and doctors work. We must insist on 
due care for the patient, but we must 
not condemn as negligence that which 
is only misadventure.” 
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Cooperation Between the Attorney and the 
Physician—A Doctor’s Views* 


C. A. GALLAGHER, M.D. 


Oklahoma City, Oklahoma 


VERYONE is aware that the medical 


evidence assumes a vital role in many 
fields of law. Having been interested in 
it a few years, I bring my remarks from 
that experience. The first thing to re- 
veal at this time, I think, is that the 
trial procedures are often repulsive to 
physicians. They are accustomed in their 
offices and hospitals to making their own 
decisions and their own opinions. Their 
opinion is listened to with respect. The 
doctor in the courtroom is in a different 
position. He does not ask any questions, 
he doesn’t have a chance to express him- 
self freely, he is told when to talk, and 
he may have to answer questions that he 
thinks are distortions of the facts as he 
sees them. He may even find his intelli- 
gence and professional judgment chal- 
lenged. So, you lawyers shouldn’t wonder 
why many doctors dislike and even re- 
sent their role, which does come up when- 
ever the doctor is a witness for you. 


Curative Things 


There are curative things to do. It is 
unfair to your medical witness, and you 
may even jeopardize the rights of your 
client if you take medical evidence and 
present it without proper preparation and 
consultation. Ordinarily, when a patient 
comes to see the doctor, he tells the doc- 
tor the truth—provided he is ill and his 
interest is to get well. That is the only 
interest he has and that is a reliable his- 
tory. We are faced with another problem. 
When a suitor for damages comes in, he 
may not give the doctor the entire his- 
tory at all and might even tell a lie to 
help himself. To help this, I recommend 
that you, the lawyers, furnish the doctor 
all of the story you possess at that time. 

The lawyer should know the doctor’s 
side of the medical problem and yet ex- 
plain to him the propositions that will 
come up in court and the propositions 
which he may be cross examined upon. 


“Reprinted from The Journal of the Oklahoma 
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If the doctor is not prepared for the 
things he will hear on cross examination, 
he may destroy his effectiveness in the 
case. The trial lawyer should consult with 
the doctor before a hearing comes up, so 
that the doctor will have a chance to find 
out all the questions he can that both 
sides will ask. The doctor can sometimes 
help the lawyer by being permitted to 
tell the strong and weak portions of a 
‘case, medically, so the lawyer can play 
down or impress certain features of the 
case upon the jury. 


Consultations 


Now we come to what I think is the 
biggest source of lack of cooperation be- 
tween the two professions. When a con- 
sultation is required, arrange it at a time 
when the doctor can take the time with 
you and actually help you with a lengthy 
consultation. Don’t just stop in the of- 
fice and expect him to have time. The 
second thing, whenever you do have the 
consultation, expect to pay the doctor for 
that time spent. On the other hand, the 
doctor must realize that the lawyer is 
busy too and he should make every ef- 
fort to be present at the scheduled place 
and be on time. To waste another per- 
son’s time is a discourteous act. 

If the case is settled or removed from 
the docket after you have had the con- 
sultation and told the doctor what time 
and where to be, be sure and let the 
doctor know. Just lately, after an inter- 
esting and helpful consultation, I was 
told to be in a certain town at 11:00 A.M. 
I was there, but a different trial was go- 
ing on when I walked in. I went back 
over to the lawyer’s office and the law- 
yer’s secretary said: “We settled that case 
yesterday afternoon.” There I was, an- 
other hour and a half away from my 
office. 

Tell the doctor what theories you in- 
tend to pursue and what theories you 
expect to be confronted with. If there 
are medical terms involved, let him help 
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you with the pronounciation of the word 
or the meaning of the word or the an- 
atomy or function of the part of the 
body involved in the particular case. Per- 
haps the best single thing to do is buy a 
medical dictionary, because that will help 
you pick up those words quickly and cor- 
rectly. Yet, the doctor may have a dif- 
ferent feeling in mind when he uses a 
certain set of words and you really should 
know what a doctor is going to say and 
mean before you ask him any questions 
in court. 


Teach the Doctor 


Doctors have to be taught a few things 
too. Most of us use too many medical 
words and too lengthy a discussion. Im- 
press upon the doctor that he is there 
to impress the jury and urge that he use 
simple words if possible. If the jury does 
not understand what he has said, then 
his effort is wasted. Therefore, if the 
doctor comes to the stand knowing what 
he is up against and how to meet it, he 
will make a better witness for you, the 
jury is more likely to “buy” his testimony, 
and you are more likely to win your case. 

One of the most important and most 
widely misunderstood features of the doc- 
tor’s association with lawyers has to do 
with billing. The doctor should present 
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a bill as soon as possible after the ex- 
amination is completed and a report is 
rendered. This does not indicate that the 
bill should be paid at that time, for it is 
a usual practice to wait until a case is 
settled, however long it may be, before 
the medical bills are payable. 


If Case Is Settled 


On the other hand, many cases are 
settled without a trial. Whenever a case 
is settled, then that is the time to have 
all the bills immediately available, lest 
the judgment be divided and the patient 
gone, when a bill or two appears. This 
then leaves the lawyer in a bad position 
for he would have been much better off 
with the bills present. It is very difficult 
for a lawyer to get back any of the money 
and the claimants in general do not pay 
the doctor at all. If, at the end of a 
hearing, you say to the client, “you owe 
Dr. Gallagher so many dollars”, and ex- 
pect him to come up here and pay it, 
he will not. 

Remember, that you as a lawyer have ; 
contracted for the medical examinations 
and evidence. You should hold back the 
amount of money to pay these medical | 
costs yourself and see that they are paid. 
The claimants will not do this and we 
look to you for these payments. 


\ 
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Cooperation Between the Attorney and the 
Physician—A Lawyer’s Views* 


WILLIAM R. SAIED ‘ 
Oklahoma City, Oklahoma 


HERE IS considerable misunderstand- 
T ing between the two professions. This 
is due in part to a lack of understanding 
by each of the other profession. 

An article appeared a short time ago 
in a metropolitan newspaper headed 
“Doctors Told How to Match Tricks of 
Lawyers in Trials” and quoted from a 
speech made by a man who is apparently 
a well-known, competent doctor who said 
that he spoke on the basis of “20 years” 
personal experience on the witness stand 
as an “expert” at the hands of attorneys. 
His talk, according to the article, was 
entitled, “When the Doctor Goes to 
Court.” The following was quoted in the 
article as being part of his speech: 


“If truth was all that was sought 
there would be no need for lawyers at 
all. The opposing lawyer is in court 
for the sole purpose of making money. 
The lawyers’ business is cunning. The 
attorney is bluffing, from start to finish. 
He is the Brooklyn cowboy with the 
blank cartridges. When the lawyer goes 
into a Clarence Darrow act, employ 
trick for trick, cunning for cunning.” 


This doctor shows a definite lack of 
understanding of the legal profession. 
He had had a bad courtroom experience 
due, no doubt, to a lack of cooperation 


on the part of both doctor and lawyer. 


Though he claimed to have had 20 years 
of experience on the witness stand one 
would hesitate to use him as a witness re- 
gardless of his medical qualifications. We 
are fortunate, in Oklahoma, in having med- 
ical — who are well qualified and 
with whom we can cooperate. 


Areas for Cooperation 


Cooperation between the physician and 
attorney applies to all types of cases in- 
volving the medical witness, whether it 
be damage suits, compensation or crim- 


“Reprinted from The Journal of the Oklahoma 
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inal. Many cases are lost because of the 
lack of preparation and not on the mer- 
its of the case. This is especially true in 
a case where medical evidence is of 
prime importance. Permit me to give a 
few useful hints on how the attorney 
and doctor should cooperate in preparing 
for trial. 

When Mr. Client walks into your of- 
fice it is absolutely necessary that you 
obtain a true and correct history of his 
physical and mental condition and a true 
and correct account of how the injuries 
were sustained. You, as the attorney, must 
have the true facts, first, to decide if you 
want to handle the case and, second, to 
prepare for trial if you accept employ- 
ment. 

After getting the true facts you will be 
in a better position to select the proper 
doctor to examine the client. The attor- 
ney who sends all clients to the same 
doctor for all types of cases makes a mis- 
take. A qualified orthopedic surgeon may 
be excellent in his field but may be inept 
at examining and testifying on internal 
injuries. Of course, there is the doctor 
who has an “industrial practice” and nor- 
mally handles all types of injuries. This 
man is, usually, a good general practi- 
tioner who qualifies by experience for 
most assignments. Attorneys at times get 
judgments much less than they should be- 
cause the plaintiff's attorney used a physi- 
cian, qualified in one particular field, 
to testify concerning injuries completely 
unrelated to his specialty. Moreover, it 
is well to remember that a good trial at- 
torney who has prepared his case can dis- 
credit the best specialist on cross exami- 
nation if that specialist is testifying about 
injuries unrelated to his specialty. 


The Medical Examination 


The importance of Mr. Client giving 
the doctor a complete history must be 
impressed upon him. No doctor should 
be hampered with a false history of the 
accident or of false symptoms. Your ad- 
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versary will have the true facts so why 
not beat him to the punch? Remember, 
always, that your adversary can be, and 
probably is, just as smart is you are at 
preparing his case. Never sell him short. 

After the medical examination has been 
completed it would be well for the attor- 
ney and the doctor to have a conference 
so that the attorney will be advised of 
the doctor’s findings. If the doctor does 
not have the time to discuss the case, then 
he should not be used. After all, this mat- 
ter of cooperation is a two-way street. Do 
not under any circumstances try to change 
the doctor’s opinion. One can, and in fact 
should, inform the doctor of the problem 
so the doctor can prepare the attorney 
with the proper questions to be asked 
and, also, to inform the attorney of the 
many ramifications of the medical side 
of the case so he can pick up the broken 
pieces after his adversary finishes his 
cross-examination. A doctor who will 
change with the wind can be easily dis- 
credited by the skillful cross-examiner, 
but the doctor who testifies as to his hon- 
est opinion will have a sound foundation 
for his beliefs and will weather the storm 
of cross-examination. 


When you receive the written report 
of the doctor, study it carefully. Here is 
where your medical dictionary and text- 
book of medicine come in handy. Every 
medical term should be checked for 
meaning. As in many English words and 
phrases there will often be a double mean- 
ing to a certain medical word. Oftentimes 
the best attorneys can be trapped by not 
using the dictionary. 

The attorney owes a definite duty to 
the doctor to protect him from liability. 
An authorization signed by your client 
and addressed to the doctor (or clinic) 
should be prepared by the attorney and 
given to the doctor. With this in his files 
the doctor can discuss the case freely with 
you. 


When Can a Doctor Tell? 


A doctor has three things to think 
about before he gives out any informa- 
tion and the attorney should know what 
they are. One, when may he tell; Two, 
when should he tell; and Three, when 
must he tell. This covers a lot of ground, 
however, the answers can be briefly stat- 
ed thus: One, he may tell when he has 
authorization from his patient but only 
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to the person, or persons, authorized to 
receive the information; two, he should 
tell when the life of the patient is en- 
dangered or when the health or life of 
the patient depends on others, but only 
to those persons affected (usually the 
family) or who can help, and three, he 
must tell in all cases where a crime has 
been committed or one is suspected, such 
as bullet wounds. 

Hippocrates’ Oath, on which medical 
ethics are founded, contains the follow- 
ing: 

“Whatsoever things I see or hear con- 
cerning the life of men, in my attend- 
ance on the sick or even apart there- 
from, which ought not to be noised 
abroad, I will keep silence thereon, 
counting such things to be sacred se- 
crets.” 


In the Principles of Medical Ethics of 
the American Medical Association are the 
following: 


“The confidences . . . should be held 
as a trust and should never be revealed 
except when imperatively required by 
the laws of the State.” 


In the Canons of Professional Ethics 
adopted by the American Bar Association 
we find that “It is the duty of a lawyer 
to preserve his clients’ confidences.” In 
both professions there is a duty to keep 
the confidences of the client or patient; 
however, since both are working toward 
the same end then they must work to- 
gether. 


Cross-Examination 


In the actual trial of a case the attor- 
ney can, usually, question his own doctor 
properly after proper preparation and 
consultation. But what about cross-exami- 
nation of the medical expert. Of course 
the cardinal rule is: “Don’t cross-exam- 
ine!” But sometimes it is necessary to do 
so. Here again, the pre-trial conference 
with the doctor is important because 
he can advise you of the many ramifica- 
tions which could arise and help you pre- 

are for cross-examination. If you don’t 
eel how the witness will answer your 
questions then cross-examination is dan- 
scrous. Some attorneys have won cases, 
not on their own presentation of facts, 
but on the cross-examination of their ad- 
versary. 
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In this connection you should know as 
much about the doctor you are about to 
cross-examine as you can learn. His quali- 
fications, personality, integrity, etc. Is he 
a professional testifier? Oftentimes one 
can know in advance what the doctor will 
testify to before he takes the stand. In 
the trial of one industrial death claim in- 
volving $13,500.00 or nothing, for ex- 
ample, the claimant’s attorney put a 
highly competent heart specialist on the 
stand and made a rather substantial case 
for the claimant. The doctor’s qualifica- 
tions were known and, among other 
things, it was known that he belonged to 
a small, select organization of heart spe- 
cialists. The doctor had to be a man of 
iy yore integrity and well qualified 
to be a member of this group. By a few 
simple questions prepared in advance by 
another heart specialist, the adversary 
turned this witness into a good witness 
for his case and consequently won. The 
doctor’s excellent qualifications, incident- 
ally, were brought out on cross-examina- 
tion. 


Fees 


No talk on the cooperation between 
the attorney and physician would be com- 
plete without a discussion of fees. Fees 
naturally, cause misunderstanding. The 
doctor examines your client for only one 
reason—to make a living for his family. 
Talk to your doctor about the fee before 
you ever send the client to be examined, 
however, do not expect him to give you 
a definite figure. As lawyers, we know 
it is difficult always to set a fee and say 
“this is it”. If required to state a definite 
amount it may be high to cover any pos- 
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sible special examination which may arise. 
The doctor can, and should, give figures 
within certain limits to cover cost of spe- 
cial x-rays or laboratory work. 

Unlike lawyers, who must wait until 
the case is completed and judgment paid, 
the doctor expects his bill paid the first 
of the month. Most doctors, however, 
who do much medical-legal practice un- 
derstand the situation and are willing to 
wait a reasonable length of time to be 
paid and often, even until the case is 
completed. You should discuss with the 
doctor and have a definite agreement as 
to the manner of paying fees. 

The doctor always holds the attorney 
responsible for payment of his bill, and 
rightly so. It is with the lawyer he con- 
tracted for the examination not the client. 
The doctor should send you a statement 
immediately after the examination or 
treatment so you will have it in your file. 
Thus, when you settle the case and give 
the client his money you will have the 
statement before you and can make the 
proper deduction to pay the doctor. Never 
let the client pay the doctor. This re- 
sponsibility lies with the attorney. If the 
client should not pay the medical bill 
you are stuck with it, and we all know 
Mr. Client will not pay back anything 
to the lawyer. 

Both law and medicine require years 
of study. The two professions are in no 
way similar. You be the lawyer, let the 
doctor be the doctor. Do not tell him 
how to run his business and do not per- 
mit him to tell you how to run yours. In 
both professions a service is being ren- 
dered to Mr. Client and for that service 
both attorney and physician expect to be 
paid. 














tv tv 











CHARLES E. PLepcer, Jr. 


President, International Association of Insurance Counsel 
1959-1960 








Page 438 


In this connection you should know as 
much about the doctor you are about to 
cross-examine as you can learn. His quali- 
fications, personality, integrity, etc. Is he 
a professional testifier? Oftentimes one 
can know in advance what the doctor will 
testify to before he takes the stand. In 
the trial of one industrial death claim in- 
volving $13,500.00 or nothing, for ex- 
ample, the claimant’s attorney put a 
highly competent heart specialist on the 
stand and made a rather substantial case 
for the claimant. The doctor’s qualifica- 
tions were known and, among other 
things, it was known that he belonged to 
a small, select organization of heart spe- 
cialists. The doctor had to be a man of 
reser integrity and well qualified 
to be a member of this group. By a few 
simple questions prepared in advance by 
another heart specialist, the adversary 
turned this witness into a good witness 
for his case and consequently won. The 
doctor’s excellent qualifications, incident- 
ally, were brought out on cross-examina- 
tion. 


Fees 


No talk on the cooperation between 
the attorney and physician would be com- 
plete without a discussion of fees. Fees 
naturally, cause misunderstanding. The 
doctor examines your client for only one 
reason—to make a living for his family. 
Talk to your doctor about the fee before 
you ever send the client to be examined, 
however, do not expect him to give you 
a definite figure. As lawyers, we know 
it is difficult always to set a fee and say 
“this is it”. If required to state a definite 
amount it may be high to cover any pos- 


INSURANCE COUNSEL JOURNAL 





July, 1959 
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The doctor can, and should, give figures 
within certain limits to cover cost of spe- 
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Unlike lawyers, who must wait until 
the case is completed and judgment paid, 
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of the month. Most doctors, however, 
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derstand the situation and are willing to 
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completed. You should discuss with the 
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let the client pay the doctor. This re- 
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client should not pay the medical bill 
you are stuck with it, and we all know 
Mr. Client will not pay back anything 
to the lawyer. 

Both law and medicine require years 
of study. The two professions are in no 
way similar. You be the lawyer, let the 
doctor be the doctor. Do not tell him 
how to run his business and do not per- 
mit him to tell you how to run yours. In 
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both attorney and physician expect to be 
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